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PROCEEDI NGS

--00o0- -
(Time noted: 10:10 a.m)
COW SSI ONER CENTER: Good norning, everyone.

Wel come to our January 28 Industrial Welfare Conm ssion
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meeti ng.

|’"d like to call the roll of the Comm ssion --

excuse ne -- call the Conm ssion to order.

Qur first order of business will be to swear

our new conm ssioner, M. Bosco.

Doug

(Laught er)

COW SSI ONER CENTER: W th that, Andy, would you
call the roll, please?

MR. BARON: Rai se your right hand.

(Ther eupon, Executive O ficer Baron
adm ni stered the oath of office to
Comm ssi oner Bosco.)

MR. BARON: Wl cone aboard.

COW SSI ONER BOSCO: Thank you.

COVM SSI ONER CENTER: Wel cone and condol ences,

MR. BARON: Bosco.

COW SSI ONER BOSCO:  Her e.

MR. BARON: Br oad.
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COW SSI ONER BROAD: Here.

MR. BARON: Center.

COW SSI ONER CENTER:  Here.

MR. BARON: Col eman.

COW SSI ONER COLEMAN:  Her e.

MR. BARON: Donbr owski .

COW SSI ONER DOVBROWSKI @ Her e.

COW SSI ONER CENTER:  Thank you. [It’'s
officially called to order.

First, alittle housekeeping. W’'re going to
have as our first order of business the nurse
practitioners, advanced nurse practitioners and m dw ves,
and 1'd like to limt that to one hour of testinony. And
| believe sonme individuals submtted cards in order

| f you have a | ead person for your organization,
we' d |i ke you to choose that person to come up first and
testify. W’'II|l take the nurses that are supporting
exenptions first, then the nurses that are opposing
exenpti ons second, so we can -- and we'll |limt to 30
m nutes on each side. And if we have additional tine,
ot her people can cone forward. |1'd |like to have the
spokesman be limted to five mnutes for their testinony,
and other individuals to three m nutes.

And | want to avoid what we had in Los Angel es,
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any commenting fromthe audi ence, outbreaks. Any
coments fromthe audience, we’'ll consider that your

testimony in front of the Industrial Welfare Conm ssion.

So, hopefully, we'll limt that.
And M. Baron will be our timer up here, and
he’ll nudge ne on the hip when it’'s time to end your

testimony or wind it up.

First, I want to conplinment Andy and the staff,
and Marguerite, for the amazing work trying to put these
regul ati ons together and all the paperwork that has
floating into the office. | think Barry and | have even
coment ed, being | abor individuals up here, a six-nonth
i npl ementation tine for this would have a little bit
easi er for everybody, but that didn’t happen. So, we're
under the gun to get it done.

We'Il take as long as we can today to get our
due process carried out.

After we do the nursing, then we’'ll go into the
interimorder and have testinony on that. And we’'ll have
one industry rep and one | abor rep cone in and open it
up, and the time they take, then also limt the testinony
on the other individuals to three mnutes on that. And
then we’' Il see where we go.

Wth that -- with the advanced nurse
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practitioners, do you have a spokesman who' d |ike to cone
up first, or do you want to go in order, or --

MS. MORROW  Should we all come up and sit?

COW SSI ONER CENTER:  Yeah. And then -- yeah,

t he spokesman first, if you can. Then we’'ll go off the
order |ist.

Now, we have an individual spokesman you’ ve
chosen, or -- are you guys all going individually, or --
how are we doing this?

DR. SNELL: Well, we’ve all gone in order, and
then people will be filling in.

COW SSI ONER CENTER:  Wel |, unless you' re chosen
a spokesman by your group, I'’mgoing to go by the order

of the cards that were submtted. That’s why |I asked you

DR. SNELL: Then | guess 1’|l be the
spokesper son.

COW SSI ONER CENTER: Okay. Then why don’t you
be the spokesperson? Thank you.

Then we’ Il go in order, after you speak. So,
you m ght have to get up and | eave and | et sonebody el se
-- or make room

DR. SNELL: Okay.

COW SSI ONER CENTER:  Thank you.
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DR. SNELL: My nane is B. J. Snell. I1'ma
certified nurse mdwife, and I’ m here representing the
California Nurse M dw ves Association as well as advanced
practice nurses, which we all are.

| wel come the opportunity to address this
Comm ssi on again on behalf of the California Nurse
M dwi ves Associ ation regarding the inplenmentation of AB
60. First of all, I would like to thank the chair, Chair
Center, as well as the comm ssioners, and the very
patient and informative staff of the Industrial Welfare
Comm ssion for their assistance and very professional
approach to this discussion. |In particular, | would |like
to point out the assistance of M chael Mreno, for his
hel p and gui dance. It has been absolutely marvel ous.

The California Nurse M dw ves Association is
extrenely concerned about the negative inpact that this
| aw has al ready had on the practice of nurse mdw fery
here in the State of California. 1’'d like to update the
conm ssi oners on events that have taken place to date,
since the enactnment of this |aw on January 1st, 2000.

A group of nurse m dw ves, originally four
m dw ves, were effectively laid off of their jobs. Three
wer e di scharged conpletely, and one has retai ned work,

only in the office on an 8-hour shift basis. These
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| ayoffs were a direct result of AB 60. In their
practice, they had contracted with wonen and famlies to
provide m dw fery nodel of care during pregnancy, | abor,
and birth. This nodel includes continuity of care from
t he begi nning of |abor through birth. Now these wonen,
who sought and contracted for mdw fery care, wll not
recei ve that care.

The one remaining mdw fe had her privileges for
full -scope care changed imediately to elimnm nate night
and weekend coverage because of the overtinme requirenments
after 8 hours of work.

So, with the enactnment of this |law, three
m dwi ves with a very thriving practice in Central
California are unenployed. One has had her practice
severely restrained. And, nore distressing, the wonen in
their practice who sought out that care now have no
choi ce.

Anot her large nurse mdw fery service has been
severely inpacted by this newlaw. Prior to the
enactment, the service covered the needs of their
practice through 8-, 10-, 12-, and 24-hour bl ocks of
time, and nurse mdw fery providers were sal ari ed
enpl oyees. This gave the m dwi ves the ability to be

flexible and creative in their practice. They offered
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extended hours of care in order to accommodat e needs of
wor ki ng wonen and famlies. |In addition, it allowed the
providers to attend the needs of wonen in a continuity
fashi on during their |abor and birth.

Prior to the new year, the nurse mdw fery
service was counsel ed that there would be no further
schedul es that included shifts beyond 8 to 12 hours. In
addition, the chief financial officer advised that the
budget had to remmin neutral because of the large deficit
the facility was already facing due to the |arge indigent
popul ation that this hospital serves. The consequences,
if the service desired 12-hour shifts, meant a reduction
in their base rate of pay in order to remain that budget
neutrality.

These changes have had nmonunment al consequences
in this practice, fromthe professional restraint issues
to the personal distress. Physician enployees that
performthe sanme job -- and they are enpl oyees -- for
conparable pay in the institution are exenpted fromthis
| aw, as the same work does fit the professional category.

Also, in this facility as well as many, there
are enpl oyee m dwi ves and there are independent
contractor mdw ves. This sets up a dual standard of

care and unfair conpetition.
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It is perplexing to the California Nurse
M dwi ves Associ ation that conparable job descriptions for
nurse m dwi ves and physicians can be regul at ed
differently because of the basic licensure of the
i ndividual. The basic |icensure does not provide the
| egal authority to practice the profession of mdw fery.
Only with advanced certification by the state that
permts the practice is mdw fery allowed.

Regul ation of mdw fery practice under this |aw,
with the current healthcare budgets, restrains the
practice of our profession. Reduction in base rate of
pay in order to remain budget neutrality inpacts nurse
m dwi ves long-termdifferentially fromtheir physician
col | eagues, especially in the area of retirenment
benefits.

Reli ef through an exenption that would provide
for 12-hour days will not solve the dilemma for the nurse
m dwi ves, nor their patients in this state. As
previously nmentioned, the |abor and birth process is
unpredi ctable, and many times requires | onger than 12
hours at a time. |In order to perform our professional
duties, nurse m dw ves nmust be exenpt so they can remmain
in salaried positions and maintain their full scope of

practice as all owed by I aw.
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Heal t hcare is struggling to devel op creative
ways to provide quality and quantity professionals to
neet the demands of the population with operating budgets
that are very restricted. The two exanples were provided
in order to let the Comm ssion know of how this |aw has
al ready negatively inpacted the professional practice of
mdwi fery in the State of California. Many enployers
have contacted the CNMA to discuss their intentions to
conply with the new | aw and make significant changes in
the practice, unless relief is granted. This |aw
provides only for one resource, and that is through this
Comm ssi on.

We have provided information to you that
outlines the education, standards, and credential s that
are required for additional certification to practice as
an advanced practice nurse. This information clearly
denonstrates that we neet the requirenments for exenption
in that we are engaged in work that is primarily
intellectual, creative, and which exercises discretion
and i ndependent judgnment, and we earn a nonthly salary
that is no less than at | east twi ce the m ni mum wage
within the state.

| am rem nded, in closing, of a saying that I

ran across a few weeks ago that | think is apropos. It

GOLDEN STATE REPORTING
P.O. Box 5848
Monterey, CA 93944-0848
(831) 663-8851



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

16

says, “Experience is a hard teacher: she gives the test
first and the | essons afterwards.” W have taken the
test and are now getting the | essons that go along with

it. Hindsight is always 20-20.

This law has very good intentions and, | think,
will protect a lot of workers in the state, and we're
certainly supportive of that. But we hope we can |earn

fromthe |l essons that all does not fit one.

It is our hope that the conm ssioners take into
account the mmjor negative inpact that this new | aw has
created for our profession. The CNVMA woul d seek the
Comm ssion to nove to exenpt nurse m dw ves fromthe
requi renments of AB 60 today, so that we may remain in
sal ari ed positions and practice as allowed by [aw.  Your
qui ck resolve will remedy the concerns of the profession
before any further restrictions are pl aced.

We t hank you again so nmuch for your
consi deration and hope we will have a positive response
or guidance fromthe Comm ssion on a very quick
resolution to this issue.

Thank you.

COW SSI ONER CENTER:  Any questions?

COW SSI ONER BROAD: Do you have to be a

registered nurse to be a nurse mdw fe?
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DR. SNELL: You do not have to be a registered
nurse to be a mdwi fe in the State of California. There
are two pathways for mdwifery in the State of
California

COW SSI ONER BROAD: Woul d you explain that?

DR. SNELL: One path is that you are a
registered nurse initially, and then go to a school that
requires you to be a registered nurse in order to gain
t he education and credentials as a mdw fe. The other
pat hway is that you do not have to be a nurse, and you go
to a school that prepares you to be a mdw fe, and then
you are licensed through an agency other than the Board
of Regi stered Nursing.

COW SSI ONER BROAD: Ckay. Now, ny ot her
guestion is, are other advanced practice nurses in the
ot her categories, other than mdw fery, are they required
to be registered nurses?

DR. SNELL: Yes. Yes, they are.

COW SSI ONER BROAD: Okay. Have you sought any
-- and this is respect -- there’s obviously a clear
di stinction here between m dw ves and ot her advanced
practice nurses -- in the operative place in the statute,
it says,

“In addition to the requirenents of subdivision

GOLDEN STATE REPORTING
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(a), registered nurses enployed to engage in the
practice of nursing shall not be exenpted from
coverage under any part of the orders of the
| ndustrial Welfare Comm ssion.”

It’s very succinct |anguage.

Have you sought any gui dance from the Labor
Comm ssi oner as to whether m dw ves are “registered
nurses enployed to engage in the practice of nursing”?

DR. SNELL: We have not.

COWM SSI ONER BROAD: | woul d suggest that you
seek that guidance, because it seens to ne that the
statute is very clear and unanmbi guous. And with respect
to your group, it may be that they are not “engaged in
the practice” -- they are not “enployed to engage in the
practice of nursing,” because people in that |icensed
category do not have to be registered nurses in order to
engage in that occupation. And it would seemto be that
before you cone to the Comm ssion and ask for an
exenption, you mght clarify whether the Labor
Comm ssi oner believes, at this point, that m dw ves fall
outside of this statutory requirenent.

DR. SNELL: And therefore would then be exenpt?

COWMM SSI ONER BROAD:  Yes.

DR. SNELL: They would fall, then, into the

GOLDEN STATE REPORTING
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pr of essi onal category? |Is that --

COW SSI ONER BROAD: Wel |, they would not be
prohi bited from exenption by that section. They woul d
still, as you pointed out, have to neet the other
standards; that is, that they're engaged in a certain
ki nd of work and that they neet the salary test and that
they’'re primarily engaged in that work, and so forth
that’s all -- in the other part of the section, but that
they are not prohibited from bei ng exenpted based on
Section 515(f) of the Labor Code.

DR. SNELL: And if I may ask a question back,
if, in fact, that we do approach the Labor Conm ssi oner
with that, is that sonething that is |likely to be a very
qui ck renmedy? Because as we -- as | provided in the
testimony, these things have already taken effect. And
unl ess these particular places get something official
very quickly, the nurse m dw ves that have al ready been
laid off will not be reinstated, and the nurse m dw ves
that are in the large systemthat has been changed
dramatically will not change right away. And these
patients are the ones that we are concerned about.

COW SSI ONER BROAD: | understand your question
| don’t know, as an individual comm ssioner, how quickly

they respond to these opinion letters, although you could
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have asked for this opinion letter at any tinme since the
passage of AB 60, which was, you know, eight nonths ago.
But there are representatives, | believe, of the Labor
Comm ssioner’s O fice in attendance here, and you can
sinply ask the question, what the turnaround tinme is.
But | believe that that would be, at this juncture, the
appropriate path for you to go on this issue. It mght
very well resolve the issue, at |east for that group, one
way or the other. And then, if you still feel aggrieved,
you can always return to the Comm ssion and petition for
what ever relief is appropriate in your opinion.

DR. SNELL: Thank you.

COW SSI ONER CENTER: Thank you.

Now are we having individual, groups or -- are
we i ndividuals now? It’s now anot her group?

M5. MORROW  Um hrmm

COW SSI ONER CENTER:  Which group are you --

MS. MORROW Well, actually, we have three
groups represented here, and nyself and Susie Phillips,
on the end, are fromthe California Coalition of Nurse
Practitioners.

COW SSI ONER CENTER: Ckay. And you're with --

MS. HAIGHT: And |’ m Deborah Hai ght, fromthe

Nur se Anest heti sts.
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COW SSI ONER CENTER: Okay. Why don’t we have
ext ended testinony fromone of yours, and then you.
Let’s keep this to five mnutes, if we can.

MS. MORROW  Okay.

Do you want to go first?

MS. PHI LLI PS: Uh- huh, sure.

Chai rman Center and conm ssioners, ny nane is
Susanne Phillips, and I'’m a practicing nurse practitioner
in the State of California. | would like to thank you
all for hearing our testinony this norning and for the
hard work that you’ ve already put into this thus far. W
very nmuch appreciate that.

If AB 60 is inplemented without an exenption for
advanced practice nurses, many nurse practitioners in the
State of California will lose their jobs to healthcare
provi ders such as physicians and physician assi stants,
who are covered or may be covered under the professional
exenpti on.

Nurse practitioners work in a variety of
settings, which you may know, many of whom are enpl oyees
in hospitals and healthcare organizations. The mpjority
of nurse practitioners work in primary care, such as
adults, famly, wonen’s health, and pediatric. They see

schedul ed patients, carry pagers for after-hours calls,
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attend to energencies after hours. There are other nurse
practitioners in sub-specialties such as neonatal nurse
practitioners, who provide 24-hour coverage in-house to
critically ill premature infants. They assess, diagnose,
wite orders for treatnment of these critically il

infants, and work nuch in the same capacity as the

resi dents and physicians in these

-- in these intensive care units. Simlarly, acute care
nurse practitioners also provide 12- to 24-hour coverage
in intensive care units for the adults and al so energency
departnments. They work in the sanme role as the staff
physi ci ans and residents as wel|.

The responsibilities of the nurse practitioner,
regardl ess of the specialty, are above and beyond those
of a registered nurse. As you can see, the scope of
practice and responsibility extend way beyond the 8-hour
day.

Simlar to physician and nurse mdw fe services,
nurse practitioners services are a mandated service
available to California residents, under the rules and
regul ati ons of the Health Care Financing Adm nistration.
Medi Cal regul ations require that those covered by Mdi Cal
have access to nurse practitioner services. |Inasnuch as

each of these services overlap, we should all be included
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in this professional exenption.

I n conclusion, nurse practitioners are |icensed
as registered nurses; that is correct. But we have
advanced education and training beyond that of a staff
regi stered nurse. By definition, nurse practitioners
clearly function as heal thcare professionals who al so
engage in work that is primarily intellectual and
creative and requires the exercise of discretion and
i ndependent judgnment that is required of an exenpt
enpl oyee. To inplenent AB 60 wi thout exenption for
advanced practice nurses would prohibit nurse
practitioners fromproviding the quality care they
provide to the patient populations they see and woul d
effectively replace us by other healthcare providers who
are consi dered exenpt.

Thank you very nuch.

COW SSI ONER CENTER: Thank you.

MS. HAI GHT: |’ m Deborah Haight. [’ mthe
presi dent of the California Association of Nurse
Anest hetists, and I'’m also a practicing nurse
anest heti st.

We al so appreciate that all of you have a
chal I engi ng, conplicated task of inplenmenting AB 60, and

we thank you and your staff for the time and attention
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that you’ve already given us as we have tal ked about the
need of advanced practice nurses to have the ability to
have the professional exemption. As you go through the
process of | ooking especially at the California
heal t hcare i ndustry, we appreciate being one of the first
ones able to talk to you about our problens.

We need your help. Nurse anesthetists are used
i nt erchangeably wi th physician anesthesi ol ogi sts. W are
able to do pre- and post-op, pre-anesthetic eval uations,
post-op anesthetic evaluations, choose the anesthesia
agents that we use, choose the -- work with the surgeons
for all kinds of cases, giving all kinds of anesthetics.
We -- our physician coll eagues, the anesthesiol ogists,
are exenpt as professionals. W conpete directly with
them and we also work with them And having them abl e
to have this professional exenption and not our -- the
nurse anesthetists puts us at a devastating di sadvant age.
And it’s definitely a restraint of trade.

| happen to work for a group in northern
California of about 180 -- that enploys 180 nurse
anest hetists, and we, in lieu of overtime in the |last few
years, had our base pay increased; our vacation tinme was
worth nore, educational |eave, our sick tinme. Wen we go

to get | oans for our houses and cars, our base salary is
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hi gher and worth nore, and we’re able to take care of our
famlies better. To have -- our retirement is also worth
nor e.

To now be placed in a non-exenpt position neans
that we | ose nore base pay, nore retirement benefits.

The very |law that is supposed to protect and help
California workers actually turns out to cause our
livelihood to decrease, but also is devastating for our
practice in California.

We appreciate your tine and attention and | ook
forward to working with you further on this issue.

COW SSI ONER CENTER:  Thank you.

VWhat |'d like to do now is bring up the side
that is opposing the exenption, then go to the individual
nurses’ testinony, if we coul d.

s there anybody that’s in opposition nowto
t hese proposed exenptions, or is there testinmony? Do we
have anybody from the ot her side?

(No response)

COW SSI ONER CENTER: | guess we’'re just going
to go through nanmes, then.

| have -- and please, if you have anything to
add, add, but if it’s simlar testinony, you can just

state your nane and give your position and make it a
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little bit faster. W' d appreciate that.

| have Deborah Gribbons.

MS. GRIBBONS: That’'s ne.

COWM SSI ONER CENTER:  Ckay.

MS. GRIBBONS: Good nmorning. Good norning, M.
Center and col |l eagues. Thank you so nmuch for the
opportunity to hear ny concerns about AB 60 and how it
adversely affects advanced practice nurses. M nane is
Debbie Harris, and I work at Children’s Hospital, Los
Angel es, as an advanced practice nurse, specifically as a
pediatric nurse practitioner in the Division of
Hemat ol ogy/ Oncol ogy. | have a master’s degree and am
nationally certified as a pediatric nurse practitioner.

As an advanced practice nurse, | want
pr of essi onal exenption from state wage and hour |laws. As
my col | eagues said, advanced practice nursing jobs are
fundamental ly different fromstaff nurse roles. The
California Nurse Practice Act identifies four areas of
advanced practice nurses: specifically, the pediatric
nurse practitioner, certified registered nurse
anest hetist, certified nurse mdw fe, and the clinical
nurse specialist. As a group, we are all registered --
we are all registered nurses. That’'s our base educati on.

From t hat point, additional education and training was
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obtai ned in subspecialized areas. W generally hold
advanced degrees, masters or doctorates in nursing. Most
of us also hold state or national certification in our
areas of subspecialty.

Advanced practice nurses’ jobs differ fromthat
of a bedside nurse. For exanple, | independently see
children with blood diseases in ny clinic. | perform
physi cal exans, interpret |ab and diagnostic tests,

di agnose illness, and fornulate treatnment plans. The
bedsi de nurse carries out ny orders.

| have a furnishing |icense granted by the State
of California that enables ne to order nmedications,

i ncluding narcotics. | have applied for a DEA nunber.
Thi s advanced function of ordering narcotics is very
inportant to ny practice. | take care of children who
have sickle cell disease, and pain is the hall mark of
their disease. Thus, pronpt assessnment and intervention,
i ncl udi ng pain nedications, ordering of narcotics, is
very inportant for nmy job. The bedside nurse can
adm ni ster the pain medications that |’ ve ordered.

So, as you can see, ny scope of practice differs
greatly fromthat of a bedside nurse.

Pati ent problenms don’t arise within an 8-hour

shifts. When ny patients suffer strokes, severe painfu
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events, or lung infarction, | don't |ook at my watch and
decide if | can take care of them | need flexible hours
of employment that will allow ne the ability to apply ny
speci alized training and know edge to ny clinical
practice as the need arises. |If | can't do this, ny
patient care will suffer and ny job satisfaction wl
spiral downwar ds.

Just as ny physician coll eagues can’t close shop
and stop treating patients at a designated tinme, | can’'t
do this either. | cannot work as an advanced practice
nurse on a shift basis.

Nurse practitioners have a record of excellence
for patient safety, quality of care, acceptance by
patients and physicians, and cost-effectiveness. To
denonstrate that, | previously subnmtted an article,
written by Mundi nger and col | eagues that was published in
the Journal of the American Medical Association this
nmont h, | ooking at primary care outcones in patients
treated by nurse practitioners and physicians. At first,
what | heard -- yes?

Ckay. Thank you.

In closing, a nurse is not a nurse is not a
nurse. There are differences between the role of an

advanced practice nurse and a bedside nurse. | hope that
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you, M. Center and coll eagues, will understand these
differences and realize that the sane |egislation, AB 60,
shoul d not be applied as an unbrella to all RNs. | urge
you to interpret AB 60 to exclude advanced practice
nur ses.

Thank you very nuch, M. Center and coll eagues.

COW SSI ONER CENTER: Thank you.

Nor een Cl ar ke- Sheehan?

MS. CLARKE- SHEEHAN: Good nor ni ng.

COW SSI ONER CENTER: Good nor ni ng.

MS. CLARKE- SHEEHAN: Thank you for the
opportunity to speak to you.

| am an advanced practice nurse and have ny
master’s degree in famly nursing. | amspecialized in
the care of children with cranial, facial, and cleft
anomal ies. The care of these children requires a nulti-
di sci plinary approach. |’ve served for the past several
years as both the coordinator for this team and the
clinical nurse specialist on the team | find ny work
very rewarding and intellectually stimulating. | enjoy
following the children and their famly al ong the
conti nuum of care, which usually extends into young
adul t hood.

As an advanced practice nurse, | have
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responsibility for the patients over the duration of
their treatnment plan, not just at any one point in tine.
| provide essential continuity of care across nany
settings. | have the pleasure to participate and to
watch the children with facial differences go fromthe
crisis of a birth with a deformty to becomng a fully
partici pating menber of society.

My job as an APN requires that I work 10 hours
on some days and 6 hours on another day. The |oss of the
exenption elimnates ny job flexibility. | want and need
this flexibility.

As a working nmother of two children, this
flexibility has enabled me to remain in the workforce.
can and do adjust nmy hours to neet both the needs of ny
personal families and the famlies which | service. |
feel I ambetter able to provide fam |ly-centered care by
bei ng fl exi bl e.

For California, this neans decreased ability to
recruit and retain expert nurses. |If these professionals
don’t choose to work in California under the new | aw,
advanced practice nurses will have limted ability to
teach cl asses, |ecture at neetings, or conduct research
to inprove care. Professional autonony and

responsibility require flexibility.
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| would like to give an exanple of one of the
facets of ny role as an advanced practice nurse and how
AB 60 will inmpact nmy practice. Each day in California,
at least one infant is born with a facial cleft. No one
was planning for this deformty, no one expected it.

Rat her than a blessing, this birth beconmes a crisis for
the famly. The baby | ooks very different. He cannot
eat as normal babies do. All the expectations that
fam | ies have had in planning for this baby have been

di srupted. Intervention at this point is essential. |
help the famly get through this crisis by educating them
on howto feed their child with a cleft and the surgica
timng and care needs for their child. This establishes
me as the professional who will help guide them through
the future care of their child. This early intervention
is fundamental in establishing a relationship for the

|l ong-termcare that |ies ahead.

AB 60 denies nme the flexibility to respond to
these famlies at the time of the initial crisis. Babies
are generally not born Monday through Friday, 8 to 4:30.

The essence of advanced practice nursing is
pr of essi onal autonony, accountability, and flexibility to
neet patient and famly needs when they occur. But in

t he | anguage of AB 60, California now considers these
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essential professionals as individuals who do work that
is not primarily autononous, intellectual, or creative.
The State of California has decided that advanced
practice nurses do work that doesn’t require the exercise
of discretion and i ndependent judgnent. | do not believe
it was the intent of AB 60 to deprofessionalize advanced
practice nurses.

| trust that you and the nenbers of the IWC will
give this issue serious consideration as you consider the
i mpact of AB 60 on my practice.

COW SSI ONER CENTER: Thank you.

Karen Snow.

MS. SNOW RODRI GUEZ: Yes. Good norning.

COW SSI ONER CENTER:  Good nor ni ng.

MS. SNOW RODRI GUEZ: Thank you for your tinme. |
will try and make this brief.

The elim nation of exenption for advanced
practice nurses threatens our individual jobs and our
careers collectively, as you have al ready heard.

| work at Children’s Hospital, Los Angeles, and
| am an advanced practice nurse working in the role as a
pediatric nurse practitioner in the Departnment of
Pediatric Surgery. | have a master’s degree in nursing,

and | am also nationally certified.
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At CHLA, advanced practice nurses are speciali st
clinical practitioners. W do physician-type work.
Physi ci an assistants, who are used sinmlarly at
Children’s, remain exenpt. Advanced practice nurses at
my hospital are well conpensated as exenpt enpl oyees.

Qur conpensation is at the sane |evel as nursing
managemnment .

As mentioned previously, our jobs are not

confined to 8-hour shifts. |If the hospital has to pay us
overtime, they will stop using advanced practice nurses,
and we will use -- and they will be forced or choose to
use exenpted physician assistants. M enployer will use

a physician assistant who is not a registered nurse.
Even if there are not enough physician assistants to
repl ace APNs, hospitals such as m ne cannot afford to pay
us our overtime. They will be forced to cut back
advanced practice nursing hours, which will be
detrinmental to the care of our patients. This |aw
elimnates nmy ability to carry the pride of nmy advanced
nursi ng educati on.

Just a personal exanple of ny day is, on a given
day, | am avail able to approximtely seven to ten
surgi cal services, approximtely twenty to thirty

surgeons and physicians, and their patients and famlies,
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to answer questions regarding surgical preparation, pre-
operative, inter-operative, post-operative care. These
guestions and consultations do not come to me on an 8-
hour -- in an 8-hour day. This is ongoing work that | am
responsi ble for on a 24-hour basis.

My advanced practice colleagues and I will be
out of a job, and our career opportunities are going to
evaporate. This law will elimnate ny ability to provide
aliving for ny famly. And | hope that you would take a
strong | ook at this.

Thank you.

COW SSI ONER CENTER:  Thank you.

Donna Nowi cKki .

MS. NOW CKI: Yes. | ' m Donna Now cKi ,
Children’s Hospital, Los Angeles. |’m an advanced
practice nurse, specifically a nurse practitioner. M
subspecialty is pediatric surgery.

And certainly, I’mnot going to repeat
everything my coll eagues so eloquently said; |I’'mjust

going to give a personal testinony.

In my specialty, | manage a group of pediatric
surgical patients. | see themin ny clinic, | see them
in the emergency room \Wen they're ill, | admt themto
the hospital. Wiile in the hospital, |I do manage their
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care. | wite all their |aboratory and X-ray orders. |If
they need to go to the operating room | can acconpany
themto the operating roomand oftentimes will assist the

surgeon in their surgeries. When they' re well, |
di scharge them fromthe hospital. |’malso an avail able
consul tant for other clinics and, as | nentioned before,
t he emergency room

|’ mthese children’s health provider. That’s
what they know ne as. And as an exanple of this, over
the holidays one of ny patients was vacationing in Italy.
And at three o' clock in the morning, | got a phone cal
froma surgeon in a Ronme hospital requesting medical
information for the patient. The nother had given himny
card. At first he had been insistent on speaking to a
surgeon, but this nother was equally as insistent that he
speak to me. She told himthat I was the one that knew
her patient -- her child better than anybody el se.

It’s clear that we have been accepted as health
providers in this country, and that’s slowy starting to

spread throughout the world.

As many here are, | am considered an expert in
my field. | lecture nationally and internationally. |
have published -- | have a chapter com ng out next nonth.

|’ malso involved in research studies. To strip ne of ny
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pr of essi onal status and put ne as an hourly enployee is
quite the hardship. And in nmy twenty years as a nurse
practitioner, | certainly have seen obstacles, and we’ ve
hurdl ed sone of those obstacles. But this, by far, is
one of the darkest nonments that we’'re seeing as advanced
practices nurses in this state. And certainly, you don't
want to chase us out to other states where we' re accepted
as professionals.

So, again, | will ask for professional exenption
for advanced practice nurses, our nurse m dw ves, nurse
practitioners, clinical nurse specialists, and nurse
anest heti st s.

Thank you very nuch.

COW SSI ONER CENTER:  Thank you.

| had -- did Jeanette Mason sign in with a card?
You signed in with a card?

MS. MASON:  Yes.

COW SSI ONER CENTER: One of these cards too?

MS. MASON:  Yes.

COW SSI ONER CENTER:  Well, | didn't see your
name in here. Your card was on my podi um

Woul d you like to come up, m’ anf

MS. MASON: Yeah.

COW SSI ONER CENTER: | didn't get a card from
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you.

Oh, I"'msorry. Are you --

MS. MORROW |’'m a Jeanette al so.

COW SSI ONER CENTER: Jeanette --

MS. MORROW  Mbrr ow.

COW SSI ONER CENTER: Jeanette Morrow.

Go ahead, Jeanette, first.

M5. MORROW  Thank you.

COWM SSI ONER CENTER: We have the ot her
Jeanette.

MS. MORROW |’ m actually giving individual
testinony. And |I’ma nurse practitioner also. | think
we’ ve been very well represented here. | work in the

emergency room at Mercy General Hospital, which is just
down the street. So, if any of you get the flu, you may
be seeing ne.

(Laught er)

M5. MORROW |’'ve been seeing a | ot of people
with the flu.

When patients cone into the enmergency room they
are triaged, and they either go to the enmergency room or
to the clinic. They see either a doctor or the nurse
practitioner. And |I'’mvery well qualified to take their

hi story, do their physical exam order their lab tests,
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their X-rays, giving them breathing treatnents, treat the
flu. A lot of people have needed intravenous fl uids,

t hey’ ve needed breathing treatnents, all Kkinds of
synptomatic treatnment to hel p them get over the virus.
And those are the kind of things that nurse practitioners
do.

| consider nyself a professional, as does ny
enpl oyer. The nurse practitioners are included in the
prof essi onal staff. W attend the core neetings at which
deci sions are nade on our practice and the practice of
t he emergency room we also have the same benefits as the
physi ci ans, we’re included in the physician retreat. And
we al so conpete with physician assistants. M enployer
al so enpl oys physician assistants, who will be
professionally exenpt. And so, | feel like nmy job is in
j eopardy as well .

And I’mjust trying to reiterate what other
peopl e have said about status as professionals and our
desire for professional exenption.

Thank you.

COW SSI ONER CENTER: Thank you.

|’ msorry. W’'re strictly on advanced practice
nur ses.

MS. MASON: A near ni ss.
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COW SSI ONER CENTER:  Yeah.

Let’s see. Susanne Phillips.

MS. PHILLIPS: 1’ve already talked.

COW SSI ONER CENTER: Okay. Sorry.

Jeanette NMorrow

MR. BARON: She just spoke.

COW SSI ONER CENTER: |1’ m not doing very well
now.

B. J. Snell.

MR. BARON: She spoke.

COW SSI ONER CENTER: She spoke.

Arl ene Sheehan.

MR. BARON:. She spoke too.

Patricia Pratoonratana. | think I destroyed
your nanme. Sorry.

MS. SHEEHAN: Good norning. M nane is Arlene
Sheehan. |1'’m a neonatal nurse practitioner. | don’'t
think you’ ve heard fromone of us yet. | represent nine
neonatal nurse practitioners at Packard Children’s
Hospital at Stanford, a nunmber of whom are here with ne
t oday, to hope to convince you to exenpt us fromthe

provi si ons of AB 60.

|’d like to take this opportunity to denonstrate

why | think our group should be exenpted under the
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pr of essi onal exenption, and | thought | would just give
you an idea of what we do, since you probably don’t know.
And | think it will become apparent to you that we are
prof essi onal s and shoul d be exenpted.

We work 12- to 24-hour shifts at Stanford in the
intensive care unit. That's the newborn intensive care
unit. We work alongside a teamof two to three
physi cians. We work the sanme shifts as the physicians
and, in fact, do the sane job. On a typical shift, the
| ast shift | worked, | was called to the delivery roomto
attend the delivery of a 29-week gestational age infant,

born very prematurely, born with a |low heart rate, a | ow

respiratory rate. | was the person in attendance at the
delivery; | was not there with a physician. | placed an
endotrachial tube, | provided assisted ventilation. |

brought the baby back to the newborn intensive care unit,
where | placed lines, ordered respiratory treatnents,
ordered nedi cations, supported the baby in whatever way
it was necessary, ordered X-rays, interpreted |abs, and
then contacted ny attendi ng physician to conti nue
provi ding that kind of |evel of care for this baby.

As you can see, neonatal nurse practitioners do
not provide nursing care. Wat we do is we direct

nursing care. W’re able to do that because of advanced
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studies. | personally have three years of master’s | evel
preparation. |I’'malso certified in the State of
California, | passed a certification exam as did ny nine

col | eagues.

Shoul d this Comm ssion decide not to exenpt us
fromAB 60 and force us to work 8-hour shifts, we would
be providing very fragnented care. W could no |onger
wor k al ongsi de our physician coll eagues who work 12- to
24-hour shifts. W’d be com ng and going at very odd
hours of days. We wouldn’'t be able to accept report on
t hese patients, as we’'re currently available to do.

We coul d not expect the hospital to pay us the
overtime to work 10-, 12-, and 24-hour shifts; it’s just
not financially feasible. So, |I think it would force the
hospital to | ook for healthcare providers who are
exenpted from AB 60, for instance, physicians, to replace
us. It is our understanding that the Comm ssion is
attenmpting to protect workers from |l ong overtine hours,
but I think, in fact, AB 60 will have the opposite effect
and may actually lead to the destruction of the
pr of essi on of neonatal nurse practitioners if we're
forced to work 8-hour shifts.

Thank you.

COW SSI ONER CENTER:  Thank you.
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Patricia, 1'll let you state your |ast name.

MS. PRATOOVRATANA: Hi. M nanme is Patrice,
first. M last nanme is Pratoonratana. That’'s okay. [|’'m
used to ny name not being pronounced properly.

| am a respiratory therapist, but 1’m here on
behal f of the hospital I work with in northern
California, a very small hospital, speaking on behal f of
all 12-hour-shift workers in our hospital.

|’ m not going to get into the specifics of ny
job. Just basically, as |I’ve heard froma | ot of other
peopl e, hospitals can’'t afford to pay the tine and a
half. And if the staff chooses to stay on 12-hour
shifts, |I think we should have that option. | don't feel
very confortable being forced to do certain things, and
this lawis forcing certain hospitals to nake their staff
go back to 8-hour shifts. And it’s not feasible, it’s
not good for the patients.

When you work with Iife and death every day, you
need at | east a couple days nore than one or two days off
here and there, just to regroup, just to nentally get
ready to go back to work and deal with |ife and sickness
every day. And that’'s going to limt us -- we're not
going to be able to do that any nore.

COW SSI ONER CENTER: Excuse ne. Are you an
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advanced practitioner nurse?

MS. PRATOOVRATANA: |'m a respiratory therapist.

COWM SSI ONER CENTER: But are you an advanced
practitioner nurse?

MS. PRATOOMVRATANA:  No.

COW SSI ONER CENTER: Okay. We're only taking
testimony on that issue right now W' Il take testinony
on the healthcare industry when we go on to the order.

MS. PRATOOVRATANA:  Ckay.

COW SSI ONER CENTER: Because there’s other
people that want to testify, and we’'re limted to one
hour here.

MS. PRATOOVRATANA: Okay. Well, | was chosen as
a group to speak for the nurses and pretty nuch the whole

COW SSI ONER CENTER: For the -- of the advanced
practitioner nurses?

MS. PRATOOMRATANA: Right. Right. That -- |
was chosen to speak, so | thought, since we do the sane
t hi ng and work the same hours, we are both affected the
sane way.

COW SSI ONER CENTER: But that -- in reference
to the healthcare industry, we're going to go into that

after eleven o' clock. | just don't want to take sonebody
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else’s time that is directly affected by the professional
exenpti on.

MS. PRATOOVRATANA:  Ckay.

COW SSI ONER CENTER: That's what we’'re tal king
about right now And we’'ll do that, please.

MS. PRATOOVRATANA:  Okay.

COW SSI ONER CENTER:  And we’'ll bring it up in
t he ot her session.

So, | have sone people -- | have Tricia Hunter

COW SSI ONER CENTER: Are they sending cards?

MS. HUNTER: |I'm Tricia Hunter. |’mthe
| egi sl ative advocate for the Anmerican Nurses Associ ation
in California. And | appreciate the tine the
conmm ssi oners and the Conm ssion has taken on trying to
deal with this issue.

The points, | guess, | want to stress the nost
is that there are advanced practice nurses out there that
are losing their jobs because of this exenption. | would
hope that, as we go through the process -- and we w ||
wite the letter, as directed, to the Labor Conmm ssioner
-- there are -- these are positions that, even though
nursi ng my have been how they got there, the positions
are very definitely beyond the basic practice of a

registered nurse. A mdw fe, you can get there two
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routes, as was described. A nurse anesthetist literally
steps in for an anesthesiol ogi st and does the sane
duties. |, as a registered nurse, cannot do what a nurse
anest heti st does, within ny license. It is beyond the
basic |icense of a registered nurse, as they do. And
then again, a nurse practitioner works in private

practi ce.

The ram fications of AB 60 go well beyond the
hospital. It is nurses who are in collaborative
practice, that receive a salary froma physician, are now
put in a position that that collaborative practice is in
jeopardy. It’s nurses who join practices of other
heal t hcare practitioners to provide services |ike
anest hesi a, who, because they, in the past, have received
a salary, are now in jeopardy because it’s going to be
required that receive an 8-hour

It is a critical issue for nursing. It does
take us back a long way in the battles that we have
fought to bring professional nursing, and in particular,
advanced practice nursing, to the forefront as providers
in the State of California. And we appreciate anything
you can do in hel ping us resolve this issue.

COW SSI ONER CENTER: Thank you.

| understand sone people that are in opposition
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have arrived. Could you please cone up and state your
name?

And | explained, prior to your arriving, we'd
li ke to have one person to be the primary spokesman and
limt the testinmony of the other person, and we're
running -- and so, we're -- | don’t know who you choose
as your spokesnman,
but --

MS. BRODERSON: Well, we're all three speaking
separately.

COWM SSI ONER CENTER:  Ckay.

MS. BLAKE: I1t’Il be brief. W' Il be brief.

MS. BRODERSON: We'll be very brief.

MS. BLAKE: Okay.

MS. BRODERSON: All right. 1’1l go ahead and go
first. M nane is Panela Broderson. |’m an OB-GYN nurse
practitioner. | work in southern California for Kaiser

Per manent e.

|’ m here today representing over 400 registered
nurse practitioners who work for Southern California
Per manent e Medi cal Group. As an advanced practice RNP,
believe it is a disadvantage to our group to be exenpt
fromovertime. The profile of ny day is not made up by

me, but rather, by some of the |east educated individuals
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in the healthcare structure, the appointnment clerks. 1,
along with ny advanced practice col | eagues, have
appoi nt nent sl ots designated for physical exanms, return
appoi ntments, GYN slots, OBs, et cetera, and there is no
penalty, in the formof overtinme by ny enployer, for days
t hat exceed 8 hours if there is an exenption to overtine
for nurse practitioners.

The benchmarks of patients that | see wll

certainly accelerate, and there will be absolutely no
accountability for how many in a day that | will be -- 1
will be designated to see. M colleagues and | strongly

oppose an exenption to the overtime for the advanced
practice nurse practitioner.

| also would like to say that as an enpl oyee of
Sout hern California Permanente Medical Group, | do not
have the sanme benefits as physicians. Yes, our
accountability is the sane to the patients, but wages,
benefits, and autonony is clearly different.

| believe also that it is a health and safety
issue, not only to the patients we care for, but for the
i censure that we hold. So, ny voice is strong
opposition to an exenption to AB 60.

COW SSI ONER CENTER: Thank you.

MS. BLAKE: My nane is Barbara Blake. |1’'mthe
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state secretary for United Nurses Associ ations of
California. We represent 10,000 RNs, advanced practice
nurses, in southern California. W feel very strongly
that the RNP should not be exenpt, but we think that you
may want to | ook at the m dwi ves being carved out from
that group and being allowed to be exenpt. Under the
BRN, the advanced practice nurses all hold separate
certifications, the public health nurses, the psychiatric
ment al health nurses, the nurse anesthetists, the RNPs,
and the nurse mdw ves all hold different certifications
under the Board. So, we believe that you should carve
out nurse mdw ves if they re practicing nore nurse -- or
they’'re practicing mdw fery rather than nursing, and
that you may want to | ook at them as a speci al category.

| understand, on working with them that they
feel strongly that they should be exenpt fromthis. On
the other hand, the RNPs that we represent, we have done
a survey of those RNPs, and the overwhelm ng majority of
t hose nurses and -- or advanced practice nurses -- felt
that they should be | eft as nonexenpt enployees. So, we
woul d ask you to look at the certifications under the
advanced practice in different categories.

COW SSI ONER CENTER: Thank you.

MS. MLLER: Hel | o. My nane is Vivian Ml ler,
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and |’ ma nurse practitioner with a master’s. | work for
Kai ser, Panorama City, in internal nmedicine and
rheumat ol ogy. |I’malso the clinic vice president for
UNAC.

The nurses | work with, the nurse practitioners
| work with, all agree with this statement: W support
AB 60 as it’s witten. We believe that w thout AB 60,

t he enpl oyers will have the upper hand and be able to
dictate unlimted hours w thout adequate pay.

| think the pay should be equivalent to the
hours you work. And if not paid on hours worked, it’l]
al | ow managenent the ability to adjust our schedules to
t heir advantage. For exanple, in 1992 when | started as
a nurse practitioner in internal nmedicine, | was given 45
m nutes for a physical exam That’'s been cut to 30
m nutes, and within this last year, it was cut to 20
mnutes. |If this lawis changed, there’'s going to be
nothing to prevent the adm nistration or managers from
continuing to decrease this anmobunt of tinme to, eventually
-- what? -- 10 mnutes for a physical exan? W’d all be
wor ki ng overtinme on a daily basis w thout any nonetary
rei mbursenment for that additional tine.

| don’t think we can allow our enployers to

overburden us with unrealistic expectations, which is
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what | think will happen if this lawis -- if we're
exenpt .

| think elimnating this law is just a deterrent
for managers to give us nore work w thout adequate
conpensation. And advanced nurse practice nurses do not
want to be exenpt fromthese rules.

| believe there’'s a |lot been said about
professionalism and | think that all advanced practice
nurses are professionals. And | don’t think being paid
an hourly salary dimnishes that title of professional.
Conmpensation for hours worked doesn’t inpact our
pr of essi on.

We can support the m dwi ves wanting to work
overtime, if that’s their choice. | think they need to
realize, though, that the managenment may have the upper
hand with themalso in this type of practice, and they
may be working | onger hours than they expected to be
wor ki ng on straight tine.

We cannot support -- what we can’t support is an
across-the-board change in this law that would elim nate
the overtime of advanced practice nurse practitioners.
Again, we do not want to be an exenpt category. W want
to be paid for each and every hour we work.

| urge you not to elimnate the overtinme for
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nurse practitioners.

COW SSI ONER CENTER:  Thank you.

MS. BLAKE: And let me clarify, because we canme
in your late --

COW SSI ONER CENTER:  Yeah.

MS. BLAKE: -- your lovely fog in Sacranento.

You're taking testinony on the rest of AB 60 and
the alternative work schedules later?

COW SSI ONER CENTER:  Correct.

MS. BLAKE: So, we have submtted cards. You’l
return those to the staff?

COW SSI ONER CENTER:  Yes.

MS. BLAKE: Okay.

MS. BRODERSON: Before | leave, 1'd also like to
| eave some letters fromsonme of my coll eague nurse
practitioners who al so oppose AB 60 with the clerk.

COW SSI ONER CENTER: Thank you.

| have Di ane Fletcher.

MS. FLETCHER: Hi . M nane is Diane Fletcher.
|’"ma nurse practitioner here in Sacranento with the nmed
clinic affiliated with the Mercy organization. | work in
an internal medicine departnment, and | support being a
nonexenpt enpl oyee.

The one thing | wanted to bring to this
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conmttee today is ny concern about the overtine. Though
| think we deserve it, we are also in a conpetitive

mar ket with physician assistants. So, we do the sane
job. So, if we’'re going to be paid overtinme, we have to
al so ook at categorizing the physician assistants as

pr of essi onal s, because when we go for jobs in private
practice or in organizations like the med clinic, if they
can hire a PA who is going to be an exenpt enployee and
be in a position to hire us as a nonexenpt, then our

mar ketability and our ability for retention in

organi zati ons m ght be jeopardized.

So, that’s the only point | really wanted to

make.

Thank you.

COW SSI ONER CENTER: Thank you.

Any ot her testinmony on this issue?

PROFESSOR LYNCH: Yes. M nane is Mary Lynch.
My card was there. | guess it got |ost.

|’ ma professor at the University of California,
San Francisco, and | represent the faculty fromthe
nunber one school in the nation to say that we are
thrilled that you can now use the words “advanced
practice nurse.” However, what you do need is sone

clarity on the key roles that advanced practice nurses
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play in California.

Currently, nurse practitioners, and many ot her
fornms of advanced practice nurses, are filling the key
gaps for medically under-served communities in the State
of California. At a time where, nationally, we are very
seriously concerned about the issue of nmedical errors, |
can guarantee that if you do not support the exenption
for advanced practice nurses, that you will be playing a
role in enhancing and increasing the nunber of medical
errors that occur in institutions in the State of
Cal i fornia.

And 1’11 gladly give you an exanple of how that
can occur. Most of the nurse practitioners that have
been here today have already spoken el oquently about the
i ssues, particularly for pregnant wonmen and for sick
infants and children, and why pregnant wonen don’t have
t heir babi es on 8-hour schedul es, and why extrenely il
infants and children don’t automatically get better over
an 8- hour peri od.

I nstitutions have hired physicians, hundreds of
physi cians, within the State of California to work in
intensive care units long hours. They have no specific
hourly requirement. Now, on the alternative, nurse

practitioners and advanced practice nurses, as enpl oyees,
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are hired on, in many cases, 12- and 18-hour shifts, so
that they work in the same roles as their physician
col | eagues.

As a faculty nmenber and as a nenber in the State
of California, | amrequired to help educate the nurse
practitioner students, to help them see that they are
different than nurses. They have a higher |evel of
practice, they are required to have the sane
credentialing as physicians, they are held to the exact
same scrutiny, both Iegal scrutiny and professional
scrutiny. For you to pull out this group of individuals
who are key providers for all of us in the State of
California will cause, | believe, nmany of the voters who
put you in these positions to be extrenely concerned
about your judgnent.

Thank you.

COW SSI ONER CENTER: Thank you.

(Appl ause)

COW SSI ONER CENTER: Any comments fromthe
Comm ssi on?

(No response)

(Laughter)

COW SSI ONER CENTER: Do you vol unteer to be

renoved?
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COW SSI ONER CENTER: COh, excuse ne. Sorry.

MS. BAIR: Good norning. Thank you for the
opportunity to speak. M name is Ellen Bair, and I1'"m a
pediatric nurse practitioner practicing at the Lucile
Packard Children’s Hospital at Stanford. | have been a
pediatric nurse practitioner in the State of California
for twenty years, and | practice in the pediatric
ot ol aryngol ogy -- better known “ENT” practice -- for
children at Stanford.

| strongly support |eaving advanced practice

55

nurses in the exenpt position and would urge you to take

a |l ook at the testinony presented this nmorning to | eave
us in the exenpt position. | think my coll eagues have
done a great job in representing the issues to | eave us
exenpt .

Thank you.

COW SSI ONER CENTER:  Thank you.

Then, with no nmotions, this will conclude our
hearing on the advanced practice nurses, informational
heari ng.

A suggestion is -- we’'re going to go into --

since | don't see any notions comng fromthe Comm ssion

-- is we’'re going to go into another hearing on the
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definition of “primarily” and “managerial,” and 1'd |ike
to hear in that hearing fromthe |licensing body for the
nurses for the definition, for them as to what your
duties are.

And with the nurse mdw fe practitioners, Mles
Locker is over here. | think you should get together
with himtoday and submt that letter, because | think
you have a conpelling argunent for an exenption since you
don’t have to be required to be a nurse to be a |licensed
m dwi f e.

And with that, 1'd like to go into the hearing
on the interimorder and set the sane paraneters. W're
going to have a speaker fromindustry, one from |l abor,
then we’' Il go to individual testinony, by industries.

Qur first speaker will be Julianne Broyles.

MS. BROYLES: Good norning, M. Conm ssioner,
conm ssioners. This is -- I'"mJulianne Broyles, fromthe
California Chanmber of Comrerce. Thank you for the
opportunity to be here today.

| amtestifying today on behalf of both the
Cal i fornia Chamber of Conmmerce and the follow ng
organi zations, who are nmenbers of the California
Enmpl oyers Coalition: the Anerican El ectronics

Associ ati on, Associ ated Buil ders and Contractors of
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California, the California Association of Health Services
at Home, the California Association of Enployers, the
Cal i fornia Business Properties Association, the
California Gocers Association, California Manufacturing
Associ ation, the California Newspaper Publishers

Associ ation, the California Taxpayers Association, the
California Hotel and Motel Association, the Consulting
Engi neers and Land Surveyors of California, the Lunber
Associ ation of California and Nevada, the Printing

| ndustry Associations of California, Senper Energy, and
the Trade Contractor Alliance of Orange County.

We are appearing here today in response to the
notice of public hearing regarding the draft interimwage
order that will inplenment the provisions of Assenbly Bill
60, the Eight-Hour Overtime Restoration and Workpl ace
Flexibility Act of 1999.

We have a nunber of issues that are technical in
nature, and I will try not to dwell too |ong on any one
of those, but in general, certainly, that California
enpl oyers and their enployees need wage orders that are
easy to understand, wage orders that provide flexibility
in the choice of schedules to both the individual workers
and groups of workers, that contain clear definitions and

easy to understand definitions of obligations, of duties
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of all concerned, that are easy for the enployer to
adm ni ster and to inplenment in the workplace. They
certainly do not need wage orders that are filled with
| egal ese, that increase unnecessarily the paperwork
burdens of enployers and the enpl oyees thensel ves, that
unduly restrict the availability of the flexible
schedul es that are provided for in AB 60, and penalize
uni ntentional m stakes by workers and their enployers
with increased | egal and/or financial obligations.

Il wll work, if it’'s permtted, M. Chairnman,

t hrough the sections and provide specific coments for
each section in the interimwage order that is currently
bef ore you for consideration.

The first section is the applicability section
of the proposed interimdraft wage order. Currently, as
you well know, there are fifteen valid wage orders that
cover such industries as manufacturing to amusenent parks
to broadcasting and to hospitals and hotels. However,
four industries have been historically exenpt fromthe
| WC wage orders, and those have been, historically, on-
site construction, mning, drilling, logging. And we
contend, as the Coalition, that these industries -- that
t hese industries cannot be subject to the provisions of

AB 60 because AB 60 is a restoration of the 8-hour
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overtime requirenments, and, as you also know, the five
wage orders only were affected by actions taken by the
IWC in 1997. Those wage orders were 1, 4, 5, 7, and 9.
And we contend that you cannot restore sonething that was
never in effect in the first place.

There are, attached to our coments, two court
cases. | do understand that one is not published, and
t he other one has been -- the other one actually has been
concluded with a stipulation fromthe Division of Labor
St andards Enforcement and the State Labor Conm ssioner.

And this is the Cooper Heat decision, that the industry

of on-site construction is not regulated and is not under
the issue of overtine, according to their office and that
court stipulation. As | said, it is attached to our
comment s.

So, we do oppose their coverage underneath the
interi mwage order and would respectfully request that if
t he Comm ssion so desires to cover these industries in
the future, that they actually follow the procedures laid
out in the current state Labor Code, which requires
public notice, public participation in hearings,
conveni ng of wage boards with nmenbers of both the
enpl oyers and the enployees affected, in order to legally

adopt a wage order that actually covers those industries

GOLDEN STATE REPORTING
P.O. Box 5848
Monterey, CA 93944-0848
(831) 663-8851



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

60

in the future.

Ri ght now, we do have sonme very significant
issues with that and would certainly work with the
Comm ssion, if they do decide to convene those wage
or ders.

In proposed Section 2, which is the definitions
section of the draft interimwage order, there was --
there’s sonme issues of concern to the Coalition. And one
of the issues is how the definitions are comng to be
interpreted within the draft interimwage order. And at
t he Decenber 15th hearing of the Industrial Welfare
Commi ssion, the State Labor Conm ssioner delivered --
hand- del i vered a nenmorandum to the Comm ssion, which is
now published up on their Wb site, the Departnent of
| ndustrial Relations’ Wb site, detailing a number of
policy decisions that the Labor Conmm ssioner seens to
have taken it upon that particular Division to decide AB
60 actually does or does not cover, and actually take
sone steps that we do find actually constitute an
under ground regul ati on.

And there was a decision that cane down a few

years ago called Tidewater Marine Western, Inc. v.

Bradshaw, where they did find that the policy and

procedure letters issued by the Departnment of Industrial
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Rel ati ons and the Division of Labor Standards Enforcenent
must be actually adopted through the Adm nistrative
Procedures Act. And if they do not do so, they are in
viol ation of the |law and have, in fact, issued an

under ground regul ati on.

We respectfully request that the menorandum t hat
was hand-delivered to the Conm ssion be stricken from
your record and removed fromthe policy record
determ nations that you see -- or that you m ght have
with the interimwage order

Proposed Section 3 is the executive-
adm ni strative exenpt status. There are certain
provisions in this particular section that the Coalition
menbers have sonme concerns about. W believe that,
unfortunately, the way it is currently constructed, you
will be, in effect, elimnating the ability for
busi nesses throughout the State of California to have a
part-time manager. And the reason for that is the
provi sions within AB 60 do say that there is a salary
requirenent, along with a duties requirenment, obligation
for these exenpt workers. Now, the way that it | ooks as
though it -- that it could be interpreted -- and this is
an exanple -- is that you could literally not have a

part-ti me manager who nmade less than a little | ess than
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$24, 000 per year. And if you don’'t initially neet that
salary test, then that manager status is imediately
elimnated. The Coalition does urge you to review this
issue and to find sonme way to allow small busi nesses and
busi nesses of all sizes, in fact, to have a part-tine
manager .

Now, when you get to an exenpt status -- |’'m
sure all of you are famliar with the duties and the
salary requirenents that are set out in the federal Fair
Labor Standards Act -- but what you have within there is,
once they have reached that exenmpt status, overtinme, of
course, is not due. What that permts, on a part-tine
manager basis, is that noney that nmi ght be set out and
aside for overtinme purposes to then be directed towards
benefits that that part-time nmanager m ght not otherw se
be able to obtain.

A good exanple of this is -- | had a snal
busi ness call nme the other day and say they’'re changi ng
the status -- 25 enployees -- they' ' re changing the status
of three of their part-tinme managers to nonexenpt
wor kers, and that, by doing so, it’s costing themtheir
ability for pension co-paynents fromtheir enpl oyer, co-
payments on their health insurance by their enployers,

and other fringe benefits that that enployer supplies,
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because the noney now nust be directed towards that
sal ary base that you have before you in the interimwage
order as it currently is drafted.

We do think it would be a positive solution for
t he Commi ssion to consider pernmitting a pro-ration of the
salary test so you do maintain the ability for managers -
- for businesses to have a part-tine manager, people who

may just work during the day when their children are at

wor k, but they nmay not nmeet, you know, the -- they may
not go over 20 or 25 hours in the course of a -- in the
course of a week or a course of a -- their workweek. So,

we do think that’s an inportant itemfor you to | ook at,
because | think it would be a significant adverse inpact
on the workers of California, nore than anything el se.
And | believe that this adnmi nistration certainly has
al ways advocat ed an expansion of benefits rather than a
limtation of it. And by doing so, you certainly would
be able to keep the ability of enployers to supply those
heal th and ot her benefits to their workers.

COW SSI ONER CENTER: Ms. Broyl es?

MS. BROYLES: Yes, sir.

COW SSI ONER CENTER: In reference to that,
woul d you -- you’re proposing an exenption for part-tine

managers. And what -- have they got 20 hours a week?
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MS. BROYLES: Normally, part-time -- anything
over usually 30 hours is considered a full-tinme enpl oyee,
ei ther by case decision -- we find it in the unenpl oynent
i nsurance side of that. Usually they use a determ nation
of a full-tinme enpl oyee as anything over 35. | think the
hours that normally are considered part-tinme usually fal
bet ween 20 and 30 hours per week, normally for a manager
status, for a part-tinme manager status.

COW SSI ONER CENTER: And in reference to |osing
benefits, would you consider in your proposal that only
part-time managers that receive health benefits and
pensi on benefits would apply to this?

MS. BROYLES: It would be sonething that we’d be
willing to work on with the Comm ssi on.

COW SSI ONER CENTER: Thank you.

COW SSI ONER BROAD:  Chuck, | have a question

|’ m conpl etely puzzled by this. For about the
| ast sixty years, we've had a salary test, and it’'s
changed by the Commi ssion every once in a while. And
last time, and where we left off, it was $1,100 a nonth.
The bill nerely pegs it at twice the m ni num wage.

Now, if we pro-rate it, let’s say we say that
sonebody works 20 percent. So, we take 20 percent of

twi ce the m ni rum wage, and that’s their salary, and then
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they’ re exenpt, and then the enpl oyer, because they're
exenpt, can work them an unlimted nunber of hours per
week without overtime. 1It’s an exception that eats up
the rule inits entirety.

MS. BROYLES: | -- M. Comm ssioner, | would --
| do disagree with your assessnent of that.

Wthin the bill, you do have a definition that
it is afull-time enployee at 40 hours. | don’t think
t hat you get --

COW SSI ONER BROAD: \Where is that?

MS. BROYLES: You're |ooking at Page 9 of the
bill, Section -- it’'s Section 9.

“Section 515 is added to the Labor Code to read:
“For the purposes of this section “full-

time enpl oyment nmeans enpl oyment in which the

enpl oyee is enployed for 40 hours per week.”

COW SSI ONER BROAD:  Unh- huh. And then, of
course, that is only based on what's in 515(a), which
says that,

“The I ndustrial Welfare Comm ssion nmay establish
exenptions fromthe requirement that an overtine
rate of conpensation be paid pursuant to
Sections 510 and 511 for executive,

adm ni strative, and professional enployees,
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provi ded that the enployee is prinmarily engaged
in the duties which neet the test of the
exenption and the enployee earns a nonthly
sal ary equivalent to no less than two tines the
state m ni mum wage for full-tinme enploynment.”
MS. BROYLES: Well, you also have it followed by
a subsequent section, M. Commi ssion, where it says,
“The conmm ssion may establish additional
exenptions to the hours of work requirenent
under this division where it finds that hours or
conditions of |abor may be prejudicial to the
health or welfare of enployees in any
occupation, trade, or industry.”
COW SSI ONER BROAD:  Uh- huh, but not for people
that earn |l ess than twi ce the ninimum wage.
MS. BROYLES: | would probably suspect that that
is sonmething that would probably be left to the
di scretion of the Comm ssion, and it would be to your --
it would be your decision to nake. And that’s why |’ m
here advocating that change.
COW SSI ONER BROAD: Thank you.
MS. BROYLES: |If | mght continue, M. Chairmn?
COW SSI ONER CENTER:  Yes.

MS. BROYLES: Proposed Section 4 is the daily
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overtime, the general provisions. W do appreciate the

| anguage that has been crafted by the Conm ssion staff.

| think there is -- while we think it certainly clears up
a problemthat you have with sonme definitional terns
within AB 60, there’s been a | ot of discussion and
confusion over two separate terns, which are “seventh day
of the workweek” and “seventh consecutive day of work in
t he workweek,” which, as you all know, are ternms with
substantially different neanings. W do think that the

| anguage is certainly a clarification on it, although we
woul d -- there was one additional itemthat we do not
have in our witten comments that | will followup in a
letter to the Commi ssion, that the words “in a single

wor kweek” be added after that so there is no problemin
clarity, that it would say instead -- the |anguage -- |’ m
sorry -- the language in here, that “Any work in excess
of 8 hours on the seventh day of a workweek shall be
conpensated at no less than twice the regular rate of pay
of an enployee.” While this provides the sanme right to
the double tinme after 8 hours on the seventh day of the
wor kweek, it does not require that the enpl oyee worked
any of the first six days of the workweek, the way it’s
currently witten in AB 60.

So, what we do need to have put in there, in
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Section 4(B), after the word “seventh” is the word
“consecutive day of work in a single workweek,” would be
our proposed | anguage.

In proposed Section 5, which is the alternative
wor kweek section of the draft interimwage order, we do
have sonme concerns about this, that in Section 5(A), that
you considered -- that you continue, unfortunately, a
policy of allowi ng or requiring any hour outside the
agreed to alternate schedule, that it nust be conpensated
at overtime rates of pay. And this is, unfortunately,
one of the things that we have found within AB 60, there
are a lot of contradictions within the | anguage, and we
think that adding the ability to use make-up tine, if
you're also on an alternate wor kweek schedul e, when the
enpl oyee requests and the enpl oyer agrees to it, that you
would find a way that if an enpl oyee is working an
al ternate wor kweek, say, of Monday through Thursday, for
personal reasons they end up m ssing Monday and wi sh to
wor k Friday, which is outside of the agreed to schedul e,
without this clarity that they can use make-up tine, the
enpl oyer woul d be obligated, under the | anguage as you
propose it, to pay time and a half for all hours on that
extra day of work that they' re doing the make-up tine.

We do think that the addition of adding the term
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-- that “At the enployee’s request and with the
enpl oyer’s agreenent, workers using a valid alternate
schedul e may nake up tinme, up to 11 hours in one day, as
permtted in AB 60, outside of the valid -- outside of
their schedul ed hours may do so without the enpl oyer
incurring the obligation for overtine,” that that is
using -- that basically, what that does is permt the use
of make-up time for those workers who are using the
al ternate schedul e.

And | don’t think that is, in any way, sonething
t hat goes beyond the spirit of what AB 60 intended to do.
But we do feel that it has to be specifically stated.
Ot herwi se, we have found ourselves in tinmes past, under
Wage Orders 1 and 4 and ot her wage orders that have
alternate schedules permtted, with the vote and
everything el se having been conducted in a valid nmanner,
t he Labor Commi ssioner has opined on a nunber of
occasi ons that any outside -- any outside hour, outside
t hat agreed to schedul e, nust be an overtine hour of
conpensation. And we do want to nmake sure that the nake-
up tinme is available to those workers.

COW SSI ONER DOVBROWSKI @ A questi on

MS. BROYLES: Yes, sir.

COWM SSI ONER DOVBROWSKI : I n | ayman’ s | anguage,
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if you're working a 4-10, Monday t hrough Thursday --

MS. BROYLES: Um hmm

COWM SSI ONER DOVBROWSBKI ;@ -- but you, for
what ever reason, can’t work Mnday, you want to make it
up on Friday.

MS. BROYLES: Correct, sir, same workweek.

COWM SSI ONER DOVBROWSBKI :  That’s what you're --

MS. BROYLES: Proposing.

COWM SSI ONER DOVBROWBKI :  -- asking for
clarification on, right?

MS. BROYLES: Yes, sir.

COVWM SSI ONER DOVBROWSKI :  Thank you

MS. BROYLES: There is one additional suggestion
that we do have on this section, that -- well, actually,
"Il -- 1 can nention -- or | can nmention it in just a
moment -- is the issue of conpensatory time as currently
permtted under the Labor Code. 1In proposed Section 8,
which is make-up tinme, you do have the ability for those
workers to make up tine, at the nonment, if they’'re not on
an alternate schedul e that has been voted on by two
thirds of the enployees. Wat we do want to make sure,
that -- first, that you do two things within this
section, is that you, one, allow that enployees either to

use the make-up tine that is provided for in AB 60, but
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that also, in the posted wage -- the posters for the wage
orders, that they also notice, where permtted under the
Labor Code -- and that’s not all of the wage orders, so -
- as you’'re aware, but that where conpensatory tinme nmay
be permtted for enployees covered by a particul ar order,
that they are notified of their ability also to accrue
conpensatory time as well, and that conpensatory tine is
currently authorized in current state Labor Code 204. 3.
Additionally, with the make-up tinme, in order to
reduce the paperwork burden on all concerned, there are
many times when you know i n advance that there will be a

need to continue to be absent fromthe office for a

personal obligation for an ongoing period of tinme. In
the wage -- in the draft interimwage order at the
nonment, you have, | believe, up to one nonth. W would

li ke to suggest that you have the ability to go, say, for
a senmester, if you have a student -- an enployee who is
al so a student on a part-tinme basis, so they can give you
a note at the beginning of the senmester that they have an
ongoi ng obligation and be able to give you one piece of
paper rather than have to give you subsequent pieces of
paper each and every nonth that they re in school.

Addi tionally, where you think it’s perm ssible

or advisable, we would like to see the ability to be
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el ectronic notification if the enployer wi shes to do or
the enpl oyee so requests.

COW SSI ONER DOVBROWSKI @ Questi on.

MS. BROYLES: Yes, sir.

COWM SSI ONER DOVBROWSKI :  Since | don't think it
actually spells out how notification has to be done, it
seens like it would be broad enough to already been
interpreted that it includes electronic. So, |I’m not
sure we have to take action on that.

But, second, | know we’ ve tal ked about this
issue of the time frame, and it’s at a nonth. And you're
-- you know, various people talked to various -- what is
-- | guess | woke up this nmorning and | started to
wonder, what’s the purpose of us spelling out the exact
time frane anyway? What are we trying to acconplish?

COW SSI ONER BROAD: Well, it seenms to ne that
we have a | ot of things working here, which is, one, that
at sonme point, when people are saying they re going to do
make-up time for the next three years, you know, they
shoul d be having alternative workweek el ections --

COWM SSI ONER DOVBROWSBKI :  Wel |, nobody has
tal ked --

COW SSI ONER BROAD: Right, right. So, you have

to distinguish between make-up tinme and the right of
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enpl oyees to vote on an alternative workweek schedul e.
And the make-up time provision is really intended to be,
| believe, in the statute, nore of an ad hoc type of
request. That’s what the opponents of the bill were
asking for, you know. “Wat if an enployee, during the
week, has to go to a doctor’s appointnment or a kid's
softball game and wants to make it up in the same week?”
By making it a month, we're kind of extending it, |
think, to -- for foreseeable events.

|’ malso troubled that we’'re tal king about Kkids
in school and we’re tal king about m nors who are, by
necessity in this, would be working nore than 8 hours a
day while they’ re in school, which includes high school
And I’ m concerned that when we start creating a schedul e
t hat goes on and on and on and on like this, w thout it
falling into the alternative workweek provisions, that
we're creating a situation where we're going to deprive
t hose young people of free choice.

Having to do it once a nonth | don’t think is an
extraordi nary burden, especially if they can send an e-
mail note or just fill out alittle form which is the
entirety of the burden.

MS. BROYLES: M. Conm ssioner, if | wasn't

clear on that, | do nean that if | have an enpl oyee, not
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a mnor, who is an adult enployee, who is returning to
school either to update their skills or increase their
viability in today’'s very, very conpetitive |abor market,
and make thensel ves either nore valuable to the enpl oyer
that they’'re working for or to others, | don’'t believe
that that is -- what should be viewed as an inappropriate
use of the nmake-up time. But because you do know for a
long tine in the future -- so, would it be, then -- and
if I mght ask this question -- would it then be

perm ssible for the enpl oyee to hand the enpl oyer six

notes saying that, “For the next six nmonths -- sayi ng
that for June and -- or for Septenber, COctober, Novenber,
Decenber, I’mgoing to be in school, and here they are”?

| mean, that’s another way that you could do it, but
woul d that be sonething that would match to what you
woul d require but -- what |I’mrequesting, actually do the
sane thing?

COW SSI ONER COLEMAN:  If | may comment,
think, actually, the difference between this issue and
having the entire work unit vote for an alternative
wor kweek is because this is an individual request for a
special --

MS. BROYLES: Consi deration.

COVM SSI ONER COLEMAN: Yeah. And it woul dn’t
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make sense, it seens to ne, to have the entire work unit
vote so that | can take off the next six nmonths to go to
a class. And so, | think that’s the question here, is
whet her we want to be able to provide that additional
time frame in ternms of flexibility, if | understand you
correctly.

MS. BROYLES: Yes, Ms. Colenman. And quite
frankly, the title of AB 60 also includes the words
“wor kplace flexibility.” And I think this is one way
that, certainly, the Conmm ssion could help address that
need to bal ance the work |life needs of workers and their
enpl oyees
-- and their enployers, because the frustration has
al ways been that when you have the needs from outside of
work that are distracting the worker, or the need to pul
away and be away fromthe workplace for any period of
time where it mght affect their pay, you have additional
stresses being placed on both the workers who are trying
either to deal with those stresses, or the enpl oyer who's
trying to deal with the short-term absences that can
di srupt the productivity of a workforce.

|’ mgoing to go back one section -- I'"msorry |
ski pped over it, but it seemed appropriate to do so at

the nonment -- proposed Section 7, which is the collective

GOLDEN STATE REPORTING
P.O. Box 5848
Monterey, CA 93944-0848
(831) 663-8851



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

76

bar gai ni ng agreenent section of the draft interimwage
order. There was sonme very specific |anguage in AB 60
that said that as long -- so long as the collective
bar gai ni ng agreement provided for prem umovertine rates
and an hourly wage rate that is at |east 30 percent

hi gher than state m ni nrum wage, that those workers
subject to that collective bargaining agreenment are
exenpt fromthe provisions of AB 60.

We do propose that, in order to reduce confusion
in the future, that the Comm ssion at |east entertain the
i dea of putting in a specific statenent that if workers
are to be exenpt fromthe provisions of AB 60, then the
col | ective bargai ning agreement nmust contain prem um pay
provisions for all overtinme hours worked as determ ned by
the collective bargaining agreenents or the parties to
the collective bargaining agreenent. And we think that
woul d be sonething that would significantly clarify the
matters for some of our nenbers who are dealing with this
issue as different CBAs are being examned to see if they
do actually nmeet the requirements laid out in AB 60.

Excuse ne.

In the section, the final itemthat we do want
to say, and specific to |l anguage in the proposed interim

draft wage order, proposed Section 9, which deals with

GOLDEN STATE REPORTING
P.O. Box 5848
Monterey, CA 93944-0848
(831) 663-8851



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

77

nmeal periods, certainly we do appreciate the | anguage,
agai n, that has been crafted by the Industrial Wlfare
Comm ssion staff and do certainly endorse what it says.
We do feel, though, that it does need one statenent or
one clarification. Prior to 1997 and the changes to the
wage orders on the overtinme issue, those wage orders do
contain perm ssion for on-duty lunch -- neal periods.
And we do want to make sure that those on-duty neal
periods remain perm ssible in the future. And a
statement to that effect within the wage order certainly
woul d be appreci at ed.

| f you have any other questions, | believe that
concl udes our comrents here today. And | again thank you
on behalf of the associations that |'mrepresenting here
t oday under the California Enployers Coalition and the
Cal i fornia Chanmber of Conmmerce for the opportunity
provi de these comments to the Commi ssi on.

COW SSI ONER DOVBROWBKI : | want to -- | want to
go back to the pro-ration on the part-tine manager. |
was reading -- | was reading this as an interpretation,
not as a new exenption. Am | mssing sonething in that
regard? Because | believe it’'s the DLSE neno that we're
really tal king about -- and the Conm ssion can review

this.
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From ny industry’s perspective, we're talking
about people who are working nostly 20, 25 hours.

MS. BROYLES: Yes, sir.

COW SSI ONER DOVBROWSKI @ And Commi ssi oner Broad
has ki nd of confused nme, when he -- | don’t understand
how this blows up the statute. | just -- | don’t get it,
and |’ m m ssing sonething there.

COW SSI ONER BROAD: Because what the fina
result is, that the worker is exenpt fromovertime, which
means that, let’s say, you schedule -- you say your
regul arly schedul ed wor kweek i s one day, and then you
pro-rate it, and you say you have to neet a m ni mum
salary test of one fifth of the m ni mum wage. And that’s
your test.

COWM SSI ONER DOVBROWSKI ;@ You’ re not going to be
a part-tinme manager working one day.

COW SSI ONER BROAD: Okay, two days, whatever,
20 hours a week

COW SSI ONER DOVBROWSKI @ All right.

COW SSI ONER BROAD: Then the consequence of
that is that you are exenpt, right? You' re exenpt from
overtime, at which point the enployer can assign you to
work an unlimted nunber of hours w thout the paynent of

overtine, which neans that the actual renuneration test,
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enpl oyer wants, w thout overtine, is |less than what the
statute requires. And any enpl oyer that would have any
brains that wants to exenmpt their

t hat your regular schedule is less and then ask themto

wor k a whol e bunch nore hours, in which case you woul

never even --

d
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managers woul d just say

COW SSI ONER DOVBROWSKI :  But when you hit the -

- we said 30 hours in judicial case history, 40 hours in

the statute -- when you hit that threshold, you get

kicked into the full-tinme manager category. You' re no

| onger a part-time manager. | don’t -- how does that --

how do you -- it doesn’'t -- | don’t see how it works.
COW SSI ONER BROAD: Well, then, what you're

saying is you wouldn’t be exenpt, if you were one of

t hese people. You couldn’t work nore than the number --

than the part-time hours you' re assigned to worKk.
COW SSI ONER DOVBROWSKI @ You’' d still be neeting

the -- it does neet the salary test. The issue is the

salary. It’s not the duties, it’'s the salary.

COW SSI ONER BROAD: Right. But once you neet

the test, you' re exenpt, and you can work an unlimted

nunber

of hours wi thout the paynent of overtine.

COVM SSI ONER DOVBROWSKI : Unlimted number
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hours in a day. But | don’'t see how you can accumnul ate
many during the week and still mintain your part-tine
status. You're still part-tine.

COW SSI ONER BROAD: So, what you woul d be
sayi ng, then, somehow, is that they would -- if they
actually worked the overtinme, they would | ose the
exenpti on.

COWM SSI ONER DOVBROWSBKI :  Under your scenari o,
if they worked these unlimted hours, | guess they’'d |ose
t he exenption, yeah, or they d have to qualify -- |
assume they would qualify. They d have to nmeet that
salary test. Whether they do or not, | don't know |
guess we’'d have to do sone nunber-crunching to see an
exanple. But | -- | believe they’'d have to make it.

COWM SSI ONER BROAD: It’s sonething in the area
of advanced mat hematics, | can see that now.

COWM SSI ONER DOVBROWSKI : |’ m begi nning to think
so too.

(Laught er)

COW SSI ONER CENTER:  Thank you, Ms. Broyl es.

MS. BROYLES: Thank you, M. Chairman,
comm ssi oners, again.

COW SSI ONER CENTER: M. Ranki n.

MR. RANKI N: Good norning. Tom Ranki n,
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California Labor Federation.

| originally was going to have very little to
say because, basically, we are pretty much in agreenent
with your draft interimwage order. But | would like to
take the opportunity to conmment on a few things, and
maybe add one or two things, coment on the previous
testi nmony.

First of all, in ternms of the issue of the four
i ndustries which used to be not covered by wage orders,
under sonme interpretations, but, as we all know, there
are lawsuits involved as to whether or not they actually
were covered. But the lawsuits are irrelevant. The
statute -- and you’'ve heard plenty of testinmony on this -
- the statute clearly covers these four industries. And
so, it’'s -- your proposed order is correct. And it’s
absurd to argue that AB 60 is solely a restoration. |
could go through AB 60 and go through all the statutory

provi sions that are different fromwhat was in the wage

orders, but I’mnot going to take your tine doing that.
In terms of definitions, | want to support the
testimony of the nurses fromour affiliated union, UNAC,

regardi ng the question of exenptions. But | mght point
out that your -- the | anguage you do have in your Section

3 regarding nurses doesn't totally reflect the statute
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and could -- if you do want to do sonething about
m dwi ves -- could cause probl ens.

It doesn’t contain the | anguage about *“enpl oyed
to engage in the practice of nursing.” That's all.

In terms of the question of part-tinme managers,
we didn’'t change anything in AB 60, as Comm ssioner Broad
stated, other than to increase the wage anount. And so,
| would certainly want to |leave it there. | think you're
goi ng beyond the law if you start playing around trying
to define a part-tinme manager -- and it, as M. Broad, it
totally opens it up to abuse. And, you know, it’s never
been there. There' s never been an exception for a part-
ti me manager, in any of the wage orders, ever since they
started.

COWM SSI ONER DOVBROWESKI :  The only -- the
reason, Tom that | want to look at it is, quite frankly,
because people are -- they work 25 hours, they qualify
for the healthcare plan, or sone portion or sone
contribution, things like that, in ny industry. So, |'m
not -- I'’mjust saying if we’'re uncovering a problem
that’ s developing in the enployer community because of
this, and people are |losing that status because people
are interpreting it that way, | think the Conmmi ssion

needs to look at it.
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MR. RANKIN: The problemis that they will be
wor ked endl ess overtine hours.

COW SSI ONER DOVBROWSKI @ But that’'s -- Tom
ook, I"'m-- I"mwth you. |If that's -- it there’'s a
possibility that that’s going to be abused, to bl ow
t hrough the law, we’'re not going to do that. That’'s not
what our -- we don’'t have the authority to do it, first
of f. But what we need --

MR. RANKI N: Yeah. You have to -- you have to
remenber that the wage criteria is very |low to begin
with. Renenber, we tried to nake it three tines the
m ni mum wage; we conprom sed at two tinmes the m nimum
wage.

COW SSI ONER DOVBROWSKI @ Yeah. And you and
have tal ked about that.

MR. RANKI N: Ri ght .

COWM SSI ONER DOVBROWSKI :  But | guess that's
where | think we ended up. Let’'s -- I, at least -- |I'm
going to ask the Chamber and some others -- let’s cone up
with some real -world exanpl es of these people, and let’s
see the nunbers, and let’s start trying to see what
happens when you -- when you do this kind of pro-ration.
| mean, that’s the answer, instead of us dumm es up here

sitting here kind of specul ati ng about what happens, |
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t hi nk, because | -- none of us know how t he nunbers
crunch out.

COW SSI ONER BROAD: Just speak for the two of

us.
COWM SSI ONER DOVBROWSKI :  The two of us.
(Laughter)
COWM SSI ONER DOVMBROWSKI:  I'"m sorry. |I'm sorry.
COW SSI ONER CENTER: Make it three.
(Laught er)
MR. RANKIN: Okay. The next issue | mght touch
on is the question of the make-up tinme. | think what you

put in, in ternms of notice, is reasonable. You have to
remenmber that make-up tinme is not supposed to be -- even
on an individual basis, is not supposed to be a way of
getting around the overtinme requirenent. Make-up tine is
there to accommodate the enployee. But renenber, the
enpl oyee has no absolute right to make-up time. They
enpl oyer can say no every time an enpl oyee requests neke-
up tinme. If it were the other way around, maybe we’d
have a little nore flexibility here. But the enployer is

not required to give make-up tinme.

COWM SSI ONER DOVBROWSBKI :  Ckay. |I'mthe dunmmy
again. Under that scenario, it seens -- why wouldn’'t the
enpl oyee want to have as few -- or have to request as few
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times as possible instead of this -- instead of nore
tinmes?

MR. RANKIN: The -- look, the statute is crafted
to protect enployees where there’s no --

COW SSI ONER DOMBROWSKI @ Correct .

MR. RANKIN: -- collective bargaining agent. W
know what kind of pressure enployers can put on
enpl oyees. We do not want to open up the situation where
an enmpl oyer can go to an enployee and say, “Hey, | really
woul d like you to put in a |ong-range request for make-up
time to do this because it acconmodates ny needs.”

COW SSI ONER DOVBROWSKI : | agree with you that
that’s i nappropriate.

MR. RANKIN: And that’'s why we have that.

Hey, as | said, it’s discretionary with the
enployer. | would like to see in a statute where the
enpl oyee had the right to get nake-up tinme; we didn't get
it.

COW SSI ONER BROAD: Also, Tom the thing that’s
also troubling is that in Labor Code Section 513, which
deals with this, it says, “An enployee shall provide a
signed witten request for each occasion that the
enpl oyee makes a request to nmake up work time pursuant to

this section.” That's pretty explicit |anguage. Now,
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we're stretching that to a nonth. |If we stretch it too -
- you know, sonme -- it’'s probably stretching it as it is.
| think, when we go beyond that, we’'re up against

statutory | anguage that's pretty clear

COVM SSI ONER DOVBROWSKI :  Well, | -- and | agree
with you, we can’t stretch it. W are -- there are
parameters. But | also recall that this issue, during

the whol e | egislative process, was debated by parties,
and there was difficulty in conmng to sone agreenment
about what it neant.

COW SSI ONER COLEMAN: If | can just respond as

well, | agree there needs to be protection -- obviously,
that’s the whole point -- for the enployees. And the way
that the proposed | anguage is, it’'s still at the

enpl oyee’s request. So, | think the only difference is

the length of tinme, but not --

MR. RANKIN: | know it’'s supposed to be at the
enpl oyee’s request. |I'm-- the statute’s witten,
think, partly to protect solicited requests --

COWM SSI ONER COLEMAN:  Ri ght .

MR. RANKIN: -- by enpl oyers.

COWM SSI ONER COLEMAN:  Right. And | think
extending it continues to do that while allow ng

increased flexibility for the enployees. | think that
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was the --

MR. RANKIN: Well, I don't think it all ows
increased flexibility. All you re talking about is
whet her -- how often an enpl oyee has to make the request.
It’s not a big deal, | don’t believe, to put in a request
once a nonth.

COW SSI ONER COLEMAN: I f you have a conpany
i ke Hewl ett-Packard, with hundreds of thousands of
enpl oyees, that’s -- what appears to be a small hurdle
here can actually turn out to be a |arger bureaucratic
hurdle. So,
| - -

MR. RANKIN: Well, how do they take care of sic

| eave, which happens on a haphazard basis every week? |If

7

Kk

t hey can take care of that, | would think they could take

care of these requests.

COW SSI ONER COLEMAN: Again, it’s a mnor thing

that | don't think violates the spirit of the |aw

MR. RANKIN: Finally, something’s come up that
t hi nk has been mssed in the regulations, and this is a
situati on where workers have voted for an alternative
wor kweek, say four 10’s, and then what happens when the
enpl oyer decides to send someone hone after nine hours?

Does the enpl oyee get paid overtine for the ninth hour?
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And we believe they should, and we believe that that
should be clarified in your proposed interi mwage order

The danger if it’s not done is that enployers
wi Il encourage the adoption of alternative workweeks and
then they can use it as a way to cut conpensation by
havi ng people work | ess than the 10-hour day and not
payi ng them overtine. So, | think that this is sonething
that needs to be dealt with in the interimwage order, to
make this clear that if someone is working an alternative
wor kweek whi ch has been legitimtely voted on, and for
what ever reason is sent hone after 9 hours on one day a
week or four days a week, that enployee is eligible for
ti me-and-a-half pay for that one hour a day.

COWM SSI ONER DOVBROWSBKI : A question just cane
tonmy mnd. |If -- because, again, | don't want to see
this -- 1 don't believe there’s any -- there shouldn't be
a | oophol e here, as you’'re describing. But what happens
in a situation where you have a manufacturing plant,
you’' ve got a four 10-hour day, and maybe -- maybe |’ m
again going to denonstrate mny ignorance -- but sone
mechani cal probl em happens that day. You ve got to shut
it down after 9 hours. Does the manufacturing plant pay
for the four 10°s? Do they pay for 10 hours --

MR. RANKIN: No, they wouldn't pay 10. [|I'm
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saying, for the ninth hour.
COW SSI ONER DOVBROWSKI :  No, |I'm actually -- if
you knew -- | don’t know if you know this, Tom so
don’t put you on the spot, but in a situation |like that,
where an unforeseen physical thing happens in a plant,
for instance, would those sal ari ed enpl oyees get paid
| ess that day because they went hone, or would they get -
MR. RANKIN: They’re hourly enpl oyees.
COW SSI ONER DOVBROWSKI :  They're hourly.
They’'re -- I'msorry -- hourly enpl oyees.
MR. RANKIN: If they're salaried, they probably

aren’t covered by overtine.

COWM SSI ONER DOVBROWSKI :  If it ended -- |'m
sorry -- if it ended at 9 hours, the problemhere, 9
hours, because of a -- would they get paid for 9 or would

t hey get paid for 107

COW SSI ONER BROAD: | believe nost enpl oyers
woul d pay them for 9, the hours -- nunber of hours
actual ly worked.

COWM SSI ONER DOVBROWSKI :  And in that case, your
probl em comes up, because they should get paid overtinme
for that one hour?

MR. RANKI N: Correct.
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COW SSI ONER DOVBROWSKI @ Ri ght ?

COW SSI ONER BROAD: | think that the problem
here is illustrated nore by | ooking at the situation
where we, at the present tinme, at |least, permt 12-hour
days. Suppose an enployer holds an alternative workweek
el ection and says, “Your normal work schedule is three
12- hour days,” and the enployee -- and it’s supposed to
be a regularly schedul ed wor kweek of 12-hour days. And
what the enployer -- and it’s in an occupation where
there may be tinmes of the week where the business flowis
such that sonme days you need the person for the full 12
hours, and sonme days you don’t. And you -- that
enpl oyer, then, you know, sends the enpl oyee hone after
11 hours one day, and then the next day it’'s after 10
hours, and then the next day it may be 12 hours, and then
the -- and it fluctuates. And, in effect, what the
enpl oyee is deprived of is the statutory right to have a
regul arly schedul ed wor kweek.

And | think the remedy for that is just to say
that if the enployer deviates fromthe regularly
schedul ed wor kweek -- workday in that workweek schedul e,
and -- but requires the enployee to work nore than 8
hours a day but | ess than the schedule, that that day

beconmes just a normal daily overtine day. And it wll
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di scourage taking what is supposed to be a regularly
schedul ed alternative workweek and turning it into sonme
ki nd of weird on-call process.

COW SSI ONER DOVBROWSKI :  Ri ght. Thanks.

MR. RANKIN: That’'s it? Thank you. Any other
gquestions?

COW SSI ONER CENTER: Thanks for giving us these
duties here. W appreciate it, Tom You' re keeping us
busy.

Wth that, what we'd |like to do nowis go into,
first, the industries that were not covered under
| ndustrial Welfare Conm ssion orders -- that would be the
m ning, |ogging, construction, and oil production -- then
go into the healthcare industry, and then go into general
coment s.

So, we’'re |ooking at probably 45 m nutes on the
non-covered industries in the past. And with the
concurrence of the Comm ssion, we'll go to a 30-m nute
break at one o’ cl ock.

| s that enough, 30 m nutes, for lunch, or you
want nore?

COWM SSI ONER BROAD: Why don’t we get 30 m nutes
at 12: 307

COW SSI ONER CENTER: Ckay, 12:30, 30 m nutes.
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That way we have it between our fourth and fifth hour.

COWMM SSI ONER BROAD:  Yeah

COW SSI ONER CENTER: There we go.

(Laughter)

COWMM SSI ONER CENTER: W th that, 1'd first |ike
to bring up the construction industry and the individuals
that want to testify, first, on opposition to coverage
under overtinme and still consider the exenption to apply,
for construction.

" mgetting names here, | think. And if there's
nore than one, if you have a spokesman, what we’ re doing
is attenpting to do five mnutes and limt to three for
t he non-spokesnan.

So, you can come up and state your nane.

MR. CLARK: Good norning. M nane is Donald
Clark. |I'ma registered civil engineer. | represent our
construction conmpany, which is Clark Pacific. Qur firm
is located in West Sacramento as well as down in southern
California. |’man owner and a partner of that firm W
have approxi mately 350 enpl oyees. We engi neer,
manuf acture, and we do on-site construction. Both of our
manuf acturing plants, and also our on-site construction
crews, are under collective bargaining agreements. Qur

firmis a menber of Construction Enpl oyers Associ ation.
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Qur firm supports the construction --
construction being part of the interimwage order. W
believe it nakes sense. |It’'s what’'s generally the
practice now in the construction industry. And we
believe it’s also good for the worker, as well as, we
feel, it keeps the playing field level for us, for our
firms that are part of collective bargaining agreenments.

| think it’s good for the worker, nunber one,
for safety, is that we believe that | ong hours --
construction is tough work, and |long hours in the
construction industry has an effect on safety. Safety is
a primary concern to our firmand to the majority of
construction firms. Working over an 8-hour day in any
one-day period starts to have an effect. And |I believe,
you know, this interimwage order provides a financi al
di sincentive for firms to work over 8 hours unless they
have to.

| would think it’s also fair. Construction is
hard work. And we believe that our workers in our
manufacturing facilities, as well as in on-site
construction, should be paid over -- you know, overtinme
for work over 8 hours in a day.

Also, | think it’s fair because our manufacture

-- we produce what's called architectural pre-cast
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concrete panels, which go on the outside of buildings.
It’s -- the Attorney General’s building here in
Sacranmento, as well as the Shriner’s Hospital, have our
product on it. And the workers in our manufacturing
facility, they drive equipnent, they pour concrete, they
tie rebar, they do all the same types of work that our
workers out at the job site do. It doesn’'t seemright
that our workers in the plant would have to follow -- you
know, we follow one rule with them and then, for sone
reason, it wouldn't be -- you know, the workers out on
the job sites don’'t fall under the sane state rul es.

You know, we, just again, just believe -- you
know, our firm supports that construction is part of the
i nteri mwage order

Thank you.

COW SSI ONER CENTER:  Thank you.

Any questions?

(No response)

COW SSI ONER CENTER: Thank you.

MR. CLARK: Thanks, Chuck.

COW SSI ONER CENTER: Anybody -- | have cards
here. Anybody that opposes construction being covered in
the interimwage order, fromthe construction industry?

| ve got to start going through nanmes, then.
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And why don’t you --

How about Patricia Gates, Scott Wetch, Jam e
Khan, Tom Cadel | ?

MR. WETCH:. Hi. [|I’m Scott Wetch. |’m here
today representing the State Buil ding and Construction
Trades Council on behalf of the nore than 300,000 nen and
wormren enpl oyed within the construction trades in
California

First, 1'd just like to spend a noment
di spelling this argunment that sonehow, the construction
i ndustry, along with logging, mning, and drilling, is
not covered under AB 60. The court cases that were
nmentioned earlier by the representative of the Chanber of
Comrerce, | think it’s inportant to note, are two
deci sions that were -- one unpublished, one published --
that were both issued prior to the enactnment date of AB
60. As you know, AB 60 expressly covered all enployees
in the State of California under the 8-hour day, with the
exception of those very few industries that were
expressly exenpted. And it also granted this Comm ssion
the authority to grandfather in those industries -- those
exenptions that were contained in pre-1998 valid wage
orders. And | think, as this Comm ssion is aware of,

nowhere in either AB 60 or in those pre-’'98 wage orders
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is there an exenption for construction, |ogging, mning
or drilling.

In addition, | think it would be fair to -- it
woul d be fair to say, for those of us that participated
in the AB 60 discussions in the Legislature, that the
Legi sl ature, through a very lengthy and deliberative
process, considered what exenptions to expressly place in
AB 60. And through those deliberations, they chose not
to include construction, mning, |logging, or drilling.

So, having said that, the State Buil ding and
Construction Trades Council is in concurrence with the
Conmmi ssion in the interimwage order, with a few
suggestions for inclusion in either the interimwage
order or, certainly, in the wage boards.

Under the definition of construction, we believe
that the -- it’s inconplete, in that renodel, renovation
and i nprovenent, as defined in the Business and
Prof essi ons Code Section -- | believe it’s Division
Three, Chapter 9, beginning with Section 7025 -- shoul d
be contained within the definition of construction.

Two ot her issues that we have that we'd like to
see addressed, if not in the interimwage order, through
t he wage boards, is the election for the alternative

wor kweek. G ven that in the construction industry, there
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is a very fluid fluctuation of enployee |evels for any
particul ar project or under any particular contractor, we
bel i eve, presents an opportunity for the unscrupul ous
enpl oyer to try to circunvent the rights of the enpl oyees
to have a fair election. And what our concern is, that
an enployer will bring in their core enpl oyees, those
enpl oyees that they, for the nost part, keep on the
payroll week in and week out, nonth in and nonth out, and
hold an el ection that would then be bindi ng upon the

| arger enpl oyee group that would be brought in to do the
rest of the job. So, you may have ten or fifteen core
enpl oyees conducting the election. By the peak enpl oyee
point in that particular project, you nmay be up to two or
three hundred enpl oyees.

So, we believe that there needs to be sone
| anguage regarding the peak workforce to ensure that when
the election is conducted, that it is done so with the
substantial and regul ar conpl ement of enpl oyees.

I n addition, we have some concern regarding the
transitory nature of the construction industry, in that
an enmpl oyer may be working on one project one week with a
hundred enpl oyees, be on another project just another
week down the road with a conpletely different set of

enpl oyees, and | believe that that’s an issue that needs
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to be addressed so that, under the | anguage of AB 60,
that all affected enpl oyees have a voi ce and have an
opportunity to vote on their alternative workweek.

Lastly, | would request that the posting order,
on the interimorder and any subsequent construction wage
order, that you require that rather than it just be
posted adjacent to the existing wage orders, that it be
posted in an area that is frequented and easily
accessi ble to enpl oyees, because, in our industry, on a
job site, it’s not like you just walk into a |unchroom
and there you have the postings of the wage orders. It
needs to be a place where the enpl oyees are -- frequent
t ool boxes, you know, the restroomfacilities and such,
that they can easily access.

Yes?

COWM SSI ONER CENTER: That’'s in the new proposed
anmended orders.

MR. WETCH: Okay. I'msorry. | didn't see
t hat .

Wth that, we thank the Conm ssion and | ook
forward to working in the wage board process with you.

COW SSI ONER CENTER:  Thank you.

Ms. Gates?

MS. GATES: Yes. M nane is Patricia Gates, and
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|’ man attorney with the [aw offices of Victor Van Bourg,
Van Bourg, Weinberg, Roger and Rosenfeld. Qur office
represents tens of thousands of construction workers and
apprentices. W also represent workers in areas

regul ated by the Industrial Welfare Commi ssion in other

i ndustries.

|’ m here today to testify in favor of
i npl ementati on of AB 60 by way of the interimwage order
| concur in the amendnents offered just now by Scott
Wetch of the State Building Trades. But |I'm also here
for another reason today, and that is to attenpt to
gradually shift both the philosophy and the work of this
Comm ssion from constantly | ooking at what enpl oyers want
and what enpl oyers need and to instead | ook at what this
Comm ssion is charged by the Legislature to protect, and
that is the welfare of working people.

Driving up here today -- and you'll probably be
sorry to hear | had a long drive -- | had tinme to think
about what | wanted to say. |’ve prepared a witten
testimony that 1’1l give to all of you, and | also
brought some materials that | think will help in shifting
the concern of this Comm ssion to that of working people.

But in driving up, | started to think about ny

boss, ny boss who died recently, Victor Van Bourg, and
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what he m ght have said had he been here. And rather
than following that to its | ogical conclusion, that I
coul d never be so el oquent, | distracted nyself by
remenbering sonething that a union nenber said at
Victor’s funeral and nenorial service. And what he said
about Victor is that he woke up every day and said to

hi msel f, “What can | do today to nake the conditions for
wor ki ng people better?” And that’s how he lived his
life.

And the parallel that | see is the parallel that
this Comm ssion has that sane charge and that sane duty.
Your duty is to inprove the lives of working people. The
duty is set out in statute. The duty is also set out in
case law, in Supreme Court interpretation.

Ri ght now, your jobs have been busy with
i mpl emrenting AB 60. And because of that, | think you' ve
had to | ook nmuch nore at what the industries and what
California businesses want fromyou. And this board is
made up of representatives of business and | abor. But
the real work of this board is creating a floor of rights
underneath all California workers, and raising that floor
so that California workers can share in the economc
prosperity that this state and our country is enjoying

ri ght now.
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In the 1970’ s, the Industrial Welfare Commr ssion
orders were largely ignored because they were enjoined.
Enpl oyers went to court and enjoined the enforcenent. In
1980, | was working for the Departnment of Industrial
Rel ati ons on the day that the decision, the Industrial
Wel fare Comm ssion decision, was decided, finally
rel easing those orders fromcourt injunction and all ow ng
basic wage and hour law to live in California. It was a
day of great optimsm

And then canme the *90’s. And during the 1990’ s,

this Comm ssion was charged with | ooking out -- really
| ost its way and began | ooking out for the -- for what
was best for industry and business. It gave unilateral -

- it gave unilateral power to the enployer to order
workers to work 10-hour days w thout overtine.

VWhat |1'd |like to ask this Conm ssion to do is to
charge each of your wage boards, when you send the snall
i ssues that you can’'t deal with in this |arge forum and
i ssues that are best dealt with in -- by way of wage
orders, to charge those wage boards with the
responsibility to ask thenmsel ves that sane question:
“WIIl this change, will this amendnent, will this request
bei ng nade of me by this enployer group, will this

advance the interests of working people?,” because that
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is fundamentally the job of this Conmm ssion.

Thank you.

COW SSI ONER CENTER: Thank you.

Jam e Khan, Warren Mendel .

MS. KHAN: Phil’s wondering why he’ s not being
cal | ed.

COW SSI ONER CENTER: ©Oh. Phil too, if he's
here -- Vernmeul en.

Go ahead, Jam e

M5. KHAN: Hi. Jam e Khan, representing the
Associ ated General Contractors here.

My comments are brief. W have reviewed the
interimwage order. W believe that it reflects the
provi sions of AB 60, and we believe that we’'re covered by
AB 60, and will abide by them W do, however, would
like -- or strongly urge the Comm ssion to initiate wage
boards so that the particular nuances to construction can
be consi dered and wage order devel oped that is specific
to construction.

And that’s all nmy comments.

COW SSI ONER CENTER: Thank you.

MR. MENDEL: Warren Mendel, representing the
Sout hern California Contractors Association. And |

refl ect what nmy good friend Jam e has said.
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One little thing bothers ne, though, and I
understand it. But enployers do a little work
t hemsel ves, so | don't like to see them excl uded
conpl etely when sonebody’s tal king about sonebody
wor Ki ng.

That’ s a | oke.

(Laught er)

MR. MENDEL: The thing that concerned us npbst in
view ng these orders is the uniqueness that’s in
construction. W don’t have a fixed place of work. We
don’t have a fixed set of circunstances under which we
work. And so, there has to be considerable flexibility
in terns of controls over managenment of a construction
company.

It so happens that this association requires
participation in the master | abor agreements to be a
menber of the association. So, we are extrenely
concerned that all the provisions that have been
bargai ned into those agreenments can remain in effect, and
woul d hope that the flexibility of any changes that cone
up could be settled in negotiations between the craft
uni ons and our associ ati on.

Thank you, M. Center.

COW SSI ONER CENTER:  Thank you.
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MR. VERMEULEN:. M. Chair, nmenbers, Phi
Ver meul en, representing the Engi neering Contractors
Associ ati on, Fence Contractors, Sacramento and Marin
Bui | ders Exchanges, and the Flasher Barricade
Associ ati on.

Following up with ny col |l eagues, we too agree
that AB 60 enbraces the construction industry, and we
urge goi ng ahead with the adoption of the interim wage
order. Having said that, we strongly urge that wage
boards for the construction industry be held as
expedi tiously as possible.

Qur concerns are many, such as, in the Wage
Order Nunber 4, 68-degree tenperatures in restrooms, on
Porta-Potties on a construction site just don’t work.
You can see that those kinds of things are nuances in the
construction industry which, obviously, we have to
addr ess.

So, | would urge you to go ahead and create a
construction wage board as quickly as possible.

Wth that, thank you very nuch.

COW SSI ONER CENTER: Thank you.

| have Alan Smith and Eric Carleson and Tom
Cadel | .

MR. SM TH. Good afternoon. M nanme is Alan
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Smith. |’ma nenber of the NPC, which is the National
Pl asterers Council. This is George Oiveira; he' s the
chairman. We are basically an associati on of sw mm ng
pool plasterers in the state -- actually national, but
this is the state representation here.

We have a unique, | believe, on-site
construction industry, for we are really tenpered so nuch
by the weat her and changing conditions on a daily basis.
Traditionally, we are a piecework -- for the last fifty
years, we pay by the pool we plaster, for instance, say,
$100 per finisher per pool. W traditionally do two
pool s a day.

The problenms we’ve run into this first nmonth
al ready has been in such where we have a very cool and
danp day and it takes maybe six or seven hours to plaster
one pool. The next day is rather warm the gentlenmen can
do two pools in a day, maybe in six hours. W are |osing
the flexibility in the fact that when we have two pools
to plaster and we think it’s going to take nore than 8
hours, we sinply don’t send the crews out because we --
for a second job because we can’t pay the overtine. It
m ght run into 9, 10, 11 hours to do the second job. And
the profit margins are mnimal; it may be two or three

hundred dollars per job. And if you have an eight-man
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crew with two hours of overtine, or possibly three, we
can’t send them out because it basically gobbles up our
profit on that particular job.

On a 40- hour schedule, we can do it day by day.
We can get all the work done, and then, at the end of the
week, we can analyze it and see, you know, how much work
can be done on that Friday. But still, they re getting
nore work. For instance, the first three weeks of this
nmonth, ny finishers have taken a 30 percent decrease we
are not able to pay the overtine based on just not
knowi ng when we can send these crews out. And that’s
very difficult for them Especially a lot of them have,
you know, nortgages and such, |ike everybody el se does.
Wth the flexibility of a 40-hour week for us, we would
not have that situation.

We are basically external cement finishing.
It’s warmin the norning, the clouds come over, it cools
off, and all of a sudden, what m ght have been a 7-hour
day, the gentlenmen make $200, turns into a 12-hour day.
We have no control. It’s very, very difficult.

We al so are a very seasonal business, whereas we
have representatives here fromdifferent parts of the
state where they m ght be sitting for three or four

months in rain and wind conditions, not doing maybe nore
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t han 10 hours of work a week because of those conditions.
And t hen, when the sun conmes out for six nmonths, they
have to make the hay, as they say, when the sun shines.
And they are limted to 40 hours, which is difficult, at
best, anyways. But now, with this 8-hour restriction, it
is very, very confining for us.

That’s really all | have to say. | just would
like to see if there can be sone type of an exenption for
external cement finishing like this, especially when we
have no control over that. W’ re not |ooking to abuse
anything. W’'re just trying to get these guys to get
their amount of work in in the week. In the sumer -- or
t hrough the year, we’'re averaging 35 to 40 hours a week
for ten pools per crew. M guys are nmaki ng anywheres
from $35, 000 for up-front comng-in guys to $70,000 a
year for journeynmen. This is going to cut that 20, 30
percent through the year, fromwhat | see.

COW SSI ONER CENTER:  Thank you.

Any questions?

MR SMTH:. [|’d invite some coments and hel p on
this. M guys asked nme, basically, “Wiy did they do
this?” Nobody was unhappy, as far as the enployee. They
were very excited about the way we’  d been doi ng things

for years. Never a conplaint. Enployee, nmanagenent --
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we al ways get along great on this. And they are very
perpl exed right now And they said please -- they said,
“Find sone answers.”

| called some Assenbl ymen offices to try to get
sone resolution on this, and | got a bunch of different
answers on it. One of them said, “You have to take the
good with the bad.” And | asked them “What is the good
in my instance?” And | said, “lI have to go back and tell
nmy enpl oyees sonething. Sone of them have al ready put
their wives to work, when they wanted to stay at home to
take care of their famlies. That has happened al ready.
And | have to have a little bit nore than a flippant
answer |like that to them” And they said, “W need
sonet hi ng next week, not July or sonething,” because this
is imediately affecting their paychecks.

So, any help is appreciated.

COW SSI ONER BROAD: | just had a question
whet her you’ ve explored the possibility of alternative
wor kweeks in your industry.

MR. SMTH: Yes, we have. That would still
limt us to probably eight pools a week, rather than the
normal ten they get. So, that’s a 20 percent decrease
still.

If we have the flexibility, we can do two pools
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a day -- at least ten, nine to ten a week. That'’'s
traditional in our industry. Sonetinmes when it’s really
warm the crew will do three pools in a day and then

pi ecewor k under 8 hours. They' |l make $300 to $400 a
day. They' re very excited about that.

So, it takes away all their flexibility. 1It’s
just gone. And so, right now we’'re at a |oss, because we
can’'t bid the jobs for overtine because you never know
what that day is going to bring, as far as weather, the
ground tenperatures, noistures. You mght sell the job
in February and end up doing the job installation in
July. So, it’'s very, very difficult right now

One contractor in L.A. who has fourteen crews
stopped themall to one pool a day rather than two,
because he just can’t nmnage that, watching constant
overtime on a daily basis.

So, nobody knows why it was inplenented in our
i ndustry when it’s been going so well for so many years.
And everybody’'s fat, dumb, and happy. And now it’s just
-- boom arbitrarily, put an 8-hour tinme frame on
sonething, and it’s hurting everybody imediately in our
i ndustry, probably 400 conpanies in California. And we
want to know if there was any thought put into this

bef orehand as far as our industry is concerned, because
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we have a | ot of people that are a little on the scared
side, as far as the enployees. |It’s hurting the

enpl oyees way nore than it is the enployees at this part,
because we’'re backl oggi ng our work and they’'re the ones
really taking the brunt. W’d love to work it out for

t hem sonmehow.

Any suggestions on our part, what we could do,
besi des maybe an exenption?

COWM SSI ONER CENTER: And that could not be done
until we have wage boards anyway. What happened is the
| aw changed in January, where all workers in California
are covered now. And that was not in the statute prior
to January 1st.

MR. SM TH: Never has been in statute.

COW SSI ONER CENTER:  Yeah.

MR. OLIVEIRA: We rely on the weather man. And
as you know, his guess is as good as ours. W had rain
on Tuesday, so our crews stayed honme. M crew is doing
two pools today so they don’t have to work tomorrow. And
| m praying to God they get them done in 8 hours,
because, if not, no profit. They would nuch rather work
a | onger day than work a Saturday.

Al that flexibility is gone. So, we’'re hoping

you guys can work with us here.
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COW SSI ONER CENTER: Thank you.

MR. OLI VEI RA: Thank you.

MR. CARLESON: Hello. M nane is Eric Carleson,
representing the California Spa and Pool Industry
Educati on Council. Chairman Center, conm ssioners, ny
remarks will be brief. W represent the swi nm ng pool
and spa industry in all areas in California, including
construction. But we are here today in support of this
request for exenption and/or assistance for this
particul ar subsector of the construction industry and the
pool industry, and for others that we' re already starting
to hear from

In fact, as you convene your wage boards and
pursue a wage order, |'msure that we'll be able to
gat her nore information from sone of the other
construction subtrades in our industry because it is of
concern to them We did attenpt, at |least, to make sone
suggestions during |ast year that this m ght be what our
i ndustry woul d be | ooking at, and as you can see, they
are looking at it now.

So, we just want to make sure that we evi denced
our support of the plasterers and indicate that we'll be
working with you in the near future.

COW SSI ONER CENTER: But, Eric, do you agree
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that in order for the Comm ssion to do any action, they
have to convene wage boards?

MR. CARLESON: That the Conm ssion itself
shoul d --

COW SSI ONER CENTER: Yes. If they do anything,
t hey have to convene wage boards in these industries?

MR. CARLESON: Well, | would say that, at this
time, we're receiving all of the information that’s being
presented in the process. And in either -- in either
setting, whether or not it’s a matter of asking for
exenptions within the wage orders or whether or not the
Commi ssion is properly already in the position to
regul ate under AB 60, we would still be seeking the
relief.

COW SSI ONER CENTER: Thank you.

MR. CARLESON: Um hmm

MR. SM TH. Because, actually, my guys would
i ke a change Monday, because it’'s their check next week
and a | ot of them have nortgages. And they' re still
going to ask ne what happened and why, and what you're
going to do. And | really would like to know, because
| ve called and asked. And | have really got a
runaround. | nmean, I’'mnot -- I'mjust really trying to

get to the bottom of what’s happening to our industry.
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And | have real answers by real people with real problens
this is affecting, and | just can’t go back and say, “We
have to wait and see.”

COW SSI ONER CENTER:  Wel |, we have | ega
authority to do things, as our counsel fromthe Attorney
General’s office advises. And also, the testinmony from
t he Chanmber of Commrerce, which |I'’m sure you re a nmenber
of , believes that to make any changes for exenptions,
wage boards would have to be concl uded before we could
act on it. So, Monday is not --

MR. SMTH. | know, but | was just saying, on
behal f of their w shes.

COW SSI ONER CENTER: Tuesday’s going to be
t ough too.

(Laught er)

MR. SM TH: They can hear that. Thank you.

COWM SSI ONER BOSCO:  Coul d | make a conment ?

COW SSI ONER CENTER: Go ahead, Doug.

COW SSI ONER BOSCO: | just joined the
Comm ssi on today, so |I'm purposely keeping nmy nouth shut
so | don’t make sone major blunder. But | would like to
say that | don’t think the fact that wage boards have to
be convened precludes you from presenting your case. |

for one, amvery synpathetic to working people that are
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in the type of situation that your people are, and the
young |lady fromthe law firmright before you, comenting
on hel pi ng working people. And | think certainly that’'s
my interest in being on the Conm ssion.

So, | think, if you need to go back with
sonething, it would be that at |east one person is
synpathetic with you, and |I’'I|l be happy to track this as
we go through our procedures. But as the chairman said,
we don’t have any authority to circunmvent the law. W
have to go within our own bounds. But that doesn’t nean
that some of us aren’t at |east synpathetic with your
si tuati on.

MR SMTH. Well, | appreciate it. Thank you.

COW SSI ONER CENTER: Thank you, M. Bosco.

COW SSI ONER BOSCO:  Thank you.

COW SSI ONER CENTER:  Thank you.

|’d like to take now the oil production industry
-- oil drilling industry. Excuse ne.

| have Robert Tollen. And is John Zainmes here
for the oil too? O --

MR. ZAl MES: No.

COW SSI ONER CENTER: COkay. That's a different
i ssue, then.

MR. TOLLEN: Thank you. | amrepresenting the
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California I ndependent Petrol eum Associ ation, the
Associ ati on of Energy Service Conpanies, and the
| ndependent O | Producers Agency.

We agree with the Chanber of Commerce that AB 60
does not give the Conmm ssion authority to cover the four
i ndustries that were not previously covered, that you
can’t restore sonmething that wasn’'t there in the first
pl ace, and that the words, quote, “any work,” close
guote, don’'t put a |legislator on notice as to what the
bill is doing. The legislative counsel’s analysis did
not do that either. But we understand that the
Comm ssi on has been advised by its own attorneys to the
contrary. W think that’s the direction we’re going, and
we don’t propose to nmake an issue of that issue at this
tinme.

And we think that the Conm ssion has the
authority to regul ate those four industries anyway. |It’s
al ways had the authority to regulate those four
i ndustries under the existing provisions of the Labor
Code. So, we would like to see a wage board convened --
a wage board appointed and a wage board convened to do
precisely that. And what we request that it do is cover
occupations involving the on-site exploration and

drilling of oil and gas, both offshore and onshore, and

GOLDEN STATE REPORTING
P.O. Box 5848
Monterey, CA 93944-0848
(831) 663-8851



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

116

the offshore extraction of oil and gas.

| said “occupations” rather than industry
because, as we have struggled with how to define this, it
appears that it is easier to define if you talk in terns
of occupations than if you talk in ternms of whole
i ndustries. And we don't -- we don’'t think that this
wage board should i npose on onshore extraction activities
t hat have been -- that have been treated as covered for
many years under either Order Number 1 or Order Nunber 4.

So, we're trying to define the offshore
activities in totality and the onshore exploration and
drilling activities. W propose that the wage board
specifically should not cover, because it’s not really
involved in what we’re tal king about, manufacturing,
refining, or distribution of oil and gas.

And our only wi sh, and the point we want to
stress at this point, is that the Comm ssion, the |IWC,
shoul d appoint this wage board to start quickly. W
think it will be a |ong process. You' re going to have to
go through the process of appointing people to the wage
board, deciding on the number of people on the wage
board, convening it. They're going to have to have
neeti ngs, make recomrendati ons, report back to the

Comm ssion. And that’s going to take a |lot of time. So,
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our wish is that you act today to authorize the
appoi nt mrent of a wage conm ssion and start the bal
rolling.

COW SSI ONER CENTER:  Thank you.

Anybody fromthe oil production and drilling
i ndustries?

(No response)

COW SSI ONER CENTER: Then we have the | ogging
i ndustry. Ed Ehlers and Mark Vegh.

MR. EHLERS: Menbers of the Conm ssion, |I’'m Ed
Ehl ers, executive director of Associated California
Loggers. We’'re an association of fam|y-owned | oggi ng
and |l og trucking businesses. |’ve filed a letter with
you yesterday that’'s available, so | won't repeat that.

We're primarily small businesses, or exclusively
smal | businesses. Mst have fifteen or fewer enployees.
We’'re very weat her-dependent. One of our nmjor problens
in our end of the industry is maintaining good crews and
whatnot. | guess | -- and we’' ve operated for years
wi t hout a wage order.

We think, in looking at this, that we probably
fit better under the agricultural occupations wage order
rather than the interimone which you propose. And if

you | ook at the definitions in 14-80, Section 2(c), 4,
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and 7. Those, you know, pretty well fit us w thout too
much trouble. And so, we would request that the
Comm ssi on take sone action, mnutes or whatever, to

recogni ze that we’re part of that wage order

COW SSI ONER CENTER: Thank you. | think it’s
the position of the chair that to do that, we still need
to convene a wage board for your industry. Is it -- this

is your position, we need to also talk to the affected
enpl oyees in your industry?

MR. EHLERS: Um hmm

COW SSI ONER CENTER: And then, if we have
conpel ling evidence, that m ght be a possibility for the
Comm ssion to act on. But | don’t think we have the
authority today to act on that, w thout conducting wage
boards in your industry.

MR. EHLERS: Okay. Thank you.

COW SSI ONER CENTER: Thank you.

Mar k Vegh.

MR. VEGH. Good afternoon. |’'m Mark Vegh, with
TOC Managenent Services, a nulti-enployer association
primarily dealing with wood products. And just very,
very briefly, I will echo what M. Ehlers said about --
and the others -- about conveni ng wage boards for |ogging

as well as those other occupations in construction and

GOLDEN STATE REPORTING
P.O. Box 5848
Monterey, CA 93944-0848
(831) 663-8851



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

119

m ning and drilling.
A couple other things. | also faxed over two
pages of comments yesterday to the Commi ssion. | also

want to echo what Ms. Broyles said earlier this norning
about addi ng additional words to the part in Section 4
dealing with the seventh consecutive day of work, just to
clarify that that would be in any one wor kweek

One additional comment that | had in ny letter
which | don’t think has been raised is -- deals with
Section 5(G of the interimwage order, Page 4. The
| anguage has been added there -- this deals with the --
certain alternate work schedul es that were in place by
July 1st of 1999, so they weren’t voted upon pre-’98.

But this is the other part of AB 60, dealing with current
-- with |ast year’s alternate work schedules. |[|f they
were in place by July, 1999, the individual enployee
could agree with the enpl oyer to continue those.

In the interimwage order, the term “individual
agreenment” is used. Specifically, it says that the --
requires that this alternate work schedul e be pursuant to
an individual agreenent nade after January 1st, 1998,
bet ween t he enpl oyee and enployer. And I think that the
term “individual agreenment” is confusing and troubl esone

in this context. AB 60 doesn’t include that |anguage in
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it. It says sinply that the enpl oyee has been
voluntarily working an alternate work schedule prior to
July of 1999.

So, the question that | raise is, what would
qualify for an individual agreement? |f an enpl oyee was
wor king four 10's -- say that that schedule occurred the
first part of 1998, for exanple -- there would have been
no need to have an election at that tine. So, what would
constitute an individual agreenent to do that? Is it
sinply -- is it sinply inplied because the enpl oyee
continues to choose to be enpl oyed and work that
schedule, or is there sonething additional that the wage
order is contenplating here?

And ny recommendati on would be to not confuse
the matter with that termor to clarify it, to state that
it’s not requiring anything in witing or anything
formal, any type of formal agreement, between the
enpl oyee and enployer prior to July of 1999.

Those were all of my comments, in ny letter.

| would like to say, briefly, one other thing by
way of rebuttal to what M. Rankin, | believe, said, with
the California Labor Federation, earlier. He made the
point that if somebody was on an alternate work schedul e

of four 10's, for exanple, and worked a 9-hour day, that
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that |ast hour, the eighth and ninth -- between the
ei ghth and ninth hour, should be overtinme. | think that
-- a couple of points on that.

First of all, | believe there was sone
di scussion at that time over sone practical problenms with
that, if it was beyond the enployer’s control, for
exanpl e, and they had to send enpl oyees hone early after
9 hours. Also, that would be very, very rigid, and
enpl oyees woul d be nuch less likely to have the
opportunity to work that type of schedul e, which nopst
enpl oyees, in ny experience, enjoy, when they have the
opportunity to have a three-day weekend. So, if an
enpl oyer was strictly held to that, if for sone reason
one time they had to send people hone after the ninth
hour or change that schedule for one day, they would be
i kely not to ever propose an alternate work schedul e.

The other thing, which is nore statutory, as |
| ooked at Section 511(b) of the Labor Code, brought in by
AB 60, it specifically tal ks about overtime -- this is
the alternate work schedule section -- it tal ks about
overtime being required for work in excess of regularly
schedul ed hours under the alternate work schedule. So, |
don’t believe -- | think that that interpretation of his

woul d be contrary to the Labor Code, contrary to AB 60,
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in that provision.

Those are nmy comments. |1'd be glad to clarify
anyt hi ng.

COW SSI ONER CENTER:  Thank you.

MR. VEGH. Thank you.

COW SSI ONER CENTER:  What we’'ll do is take M.
Hol ober, then we’'ll break for a 30-minute lunch break if
that’s -- is 30 m nutes enough for the -- yeah. Then
we' Il go into healthcare industry after the break.

MR. HOLOBER: Thank you very much. | appreciate
your letting ne speak at this time. M nane is Richard
Hol ober. For those who know me, | am now with the
California Nurses Association, as of the first of the
year, previously with the California Labor Federation.

| want to wel cone our newest commi ssioner.

COW SSI ONER CENTER: Watch the watch, too.

MR. HOLOBER: | will be quick.

But since | was intimately involved in the
design of AB 60, | did have a few coments about the
interimregul ations and one -- just a couple of brief
conmment s about points that were discussed in ternms of
make-up tinme and the one-week, four-week, or |engthier
periods of time for an individual request.

The history on this is, the bill is really
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clear. It says “each tine,” you need a note. There was
a letter in the Journal that Assenbl yman Knox put in the
Journal to accommpdate a request from Senat or
Vasconcel | os, who said, “Well, you know, let’s be
reasonabl e, folks. What if sonmebody wants to do it a
coupl e of weeks? They have to do it each time.” So,
there’s a letter in the Journal that says up to four
weeks can be covered by a single witten request. So, in
case sonebody conmes and sues the IWC, that would be your
paper trail. That would allow you to do this, but no
nore. More than that, | think, would not be permtted
under the | aw.

On the part-tinme question, | know it’s been
addressed, but | think there’'s a serious problemthat
affects all industries. |[If an enployer can define
sonmeone who's working less than full tinme as a manager
and then decide, you know, “Even though you re schedul ed
to work 15 or 20 hours, you're going to work 80 or 100
hours,” it totally destroys the intent of AB 60, which
was to say, “You have to at |least -- you know, earn at
| east the princely sum of about $1,900 a nonth before you
can be worked 70, 80 hours, wthout overtine.” So, | do
think the law on this is clear and there’s really no room

to allow for a part-tinme manager to then be worked 80
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hours a week, unless they' re naking the equival ent of
about $1,900 a nont h.

COWM SSI ONER DOVBROWSBKI : | agree with you that
a part-time manager cannot work 80 hours a week

MR. HOLOBER: COkay. And the bill makes it
pretty clear.

The major issue | wanted to talk about is this,
and it’s a followup on the point that Tom Ranki n made.
VWhat we don’t want is for an enployer to say, “You're
going to have an alternative work schedule of 10,” or, in
the hospital industry, “12 hours, but | can kind of
switch it on a whimfrom one day to the next, so one day
you work 12, the next day we send you honme after 9 or
after 10 if the patient census is a little lowin a
hospital, and tough luck; you re not getting paid for
t hose hours.” |Is this happening? Yes, it is happening.
And | just wanted -- | did send copies of this, but I
want to, if | may, give you copies of --

COW SSI ONER CENTER: Thank you.

MR. HOLOBER: -- and this is a flexible work
arrangenent agreenment at San Ranon Val |l ey Medical Center
in Contra Costa County, owned by Tennant Corporation,
which is a $9-billion hospital corporation, that

enpl oyees were asked to sign in Decenmber of |ast year.

GOLDEN STATE REPORTING
P.O. Box 5848
Monterey, CA 93944-0848
(831) 663-8851



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

125

Actual ly, it goes back to 1994, but they were all asked
to sign it in Decenber.

And basically, what this says is, “Your workday
is any nunber of hours up to 12, and the enpl oyer can
change those hours whenever the enployer wants to.” That
is not a regularly scheduled alternative workweek. The
two words, “regularly scheduled,” are key here. |If an
enpl oyer proposes an alternative work schedul e, they have
to spell out what those hours are, and not sinply allow a
bl anket opportunity to work you up to 12 or less than 12
any day. That -- by -- | think this is illegal, but I
think the W should close that potential |oophole by
saying that if you agree to a regularly schedul ed
alternative workweek, up to 10 in any industry, or up to
12, for the next six nonths, in hospitals, that you wll
be worked those hours, and if the enployer is using this
as a way to increase or decrease hours based upon, you
know, in the case of hospitals, the patient census, that
you're paid overtime after 8 for those days on which
you' re sent honme early.

VWhat happens in a |lot of hospitals is you're
docked pay and then you are -- that pay cones out of your
vacation pay. So, your paycheck ends up being a conplete

paycheck, but you’'re taking that noney out of your own
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entitlenent to vacation pay.

So, | hope you will address that with | anguage
that says -- makes it really clear what “regularly
schedul ed” neans, which is not a blank check for the
enpl oyer to switch people’s schedules on a daily basis.
And the | anguage in the interimwage order that is the
specific language to the hospital industry should
basically mrror the | anguage for the 10-hour
alternative. It does not address a couple of issues,
such as the right of enployees to vote -- to petition and
vote to repeal that alternative workweek. |t does not
say that no one shall have their hours -- their pay
reduced as a result of the nullification or repeal. It
al so does not make it clear that if you vote for
sonet hi ng other than a 12-hour day, that you receive tine
and a half up to 12 hours and double time after 12.

So, | would recommend you just take the | anguage
that is in the section that deals with the 10-hour
al ternative workweek, which makes it clear for hours
beyond the regularly scheduled alternative work schedul e,
you get time and a half up to 12 and double tinme after
12, that should be reflected in the healthcare section as
well, as well as the right to repeal and the fact that no

one should suffer a reduction in their hourly pay if
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there’s a nullification or repeal.

Those are -- those are ny coments. |
appreci ate the opportunity.

COW SSI ONER BOSCO: | had a question. Since
you were involved in the |egislative process on AB 60,
did the Legislature consider the question of working

peopl e who mi ght be forced to work below the regularly

schedul ed wor kweek? Did that ever conme up? | nean, it’s
conme up
here --

MR. HOLOBER: It -- | think the issue cane up

very clearly that “regularly schedul ed” nmeans a guarantee
that if you' re voting to do sonething that is considered
generally not advantageous to a worker, nanely, working

| onger than an 8-hour day, that that -- you have a deal
that both sides will honor. What no one contenpl ated was
the notion that flexibility is controlled only by the
enpl oyer. There was ongoi ng debate for six nonths around
“What does flexibility nmean?” And we said it should be

for workers, so that a worker should control their hours.

The enpl oyers said, “Well, we want workers to have
maxi mum personal freedom but we’' |l decide what their
hours are.” And the deal was cut. The enployer puts it

in witing, it’s very clear about what that schedule is,
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and the workers then vote for it. And once they’ ve
establ i shed that schedule, that is the schedule that they
can expect to work.

Now, | know there’s an issue that, you know,
maybe you need to talk nore in-depth about M.
Donmbr owski s point, this one -- you know, once-in-a-
lifetinme occurrence, right, where there’s a nechani cal
failure. | mean, you know, | think that’s something you
need, nmaybe, to get a ot nore testinmony on.

But what |'mtal king about is a huge | oophole
t hat an enployer can use, and that this contract all ows,
where an enpl oyer can say, “You know, we' re not so busy
t oday, folks; you re going home after 9 hours,” even
t hough you’ ve planned your life to have 12-hour days.

COW SSI ONER BOSCO: Well, | understand the
| oophole. What |’ m asking, though, is did the
Legi sl ature specifically consider that |oophole? | nean,
at comm ttee hearings, did that issue come up and did
t hey either not do anything about it or defer it or --

MR. HOLOBER: Well --

COW SSI ONER BOSCO Or was it sonething
everybody just overl ooked?

MR. HOLOBER: No. | think that there was

extensive testinmony, in hearing after hearing, about what
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is flexibility. Does it nmean the boss can just send you
home early one day? And this |egislation was designed to
say, “No, it doesn’t nmean that.”

So, | think the legislation is real clear that
the words “regul arly schedul ed” address that. “Regularly
schedul ed” doesn’t nean flexible. And your section in
t he healthcare piece speaks about “flexible scheduling.”
| think those words should be struck, because that's a
termof art that enployers use to say, “We can decide
what the daily hours are.” |It’s a “regularly schedul ed
alternative schedule” -- “workweek schedule” that is as
key to the integrity of AB 60 as anything else in here.

We wor ked out a conprom se where we said, you
know, “Yes, sone people may want to work 10 hours, or,
okay, 12 hours maybe, but there’ s a tradeoff and there’'s
a guarantee in exchange for that.”

Thank you very nuch.

COW SSI ONER DOVBROWSKI : | have a quick
guestion. On the exanple we tal ked about, of this nake-
up time, if you have an alternative work schedul e, four
10’s, typically Mnday through Thursday, and you can’t
wor k Monday and want to work Friday, what’s your take on
t hat ?

MR. HOLOBER: Well, | don’t think the bil
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really allows that, because, first of all, this was done
mai nly to acconmodate soneone who works five days a week
okay, that wants to take a half-day off and then woul d
work some extra day -- time on the other days. So,
sonebody in your situation already has voted for
sonet hing that gives themthree days off each week. Now,
if an enployer really wants to accommodate that -- first
of all, I think an enployer who's trying to do what’s
right for the workers can create an alternative workweek
that would allow exactly that, by saying, “Folks, we want
you to vote on a schedule that is 10 hours a day, five
days a week, Monday through Friday, and each week, you
tell us what days you want to work.” That takes care of
that problem If the worker has the right to determ ne
their schedul e each week, and change their schedul e each
week, that enployer has conplied with AB 60 and you’' ve
got the best of all possible worlds, total flexibility.

| think the problem here is that, you know, the
testimony | heard is, “Well, we want one side of that,
which is, yeah, we want everybody to work Monday through
Thursday and have them vote for that, okay, but not give
themthe flexibility to say, you know, ‘I want to work
Friday this week and Thursday next week and Friday the

follow ng week.'”
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COWM SSI ONER DOVBROWSKI : | don’t think you can
pl an a scheduling systemthat way, first off. But --

MR. HOLOBER: | agree.

COW SSI ONER DOVBROWSKI :  -- 1'd di sagree on
t hat point.

MR. HOLOBER: No, | agree, for sone industries
it wouldn' t work.

COW SSI ONER DOVBROWSKI :  But the -- but it
seens to ne, if we don't allow for the enployee to do
sone of that nake-up tinme, the enployee just |oses those
earnings for that week, and I don’t think they come out
very well because of that.

MR. HOLOBER: You’'re tal king about sonebody
who’s got a three-day weekend every week.

COW SSI ONER DOVBROWSKI :  Right. No, | nean --
but they're losing -- if they couldn’t work Monday, they
| ost 10 hours of work that day, and they can’t make it
up, they don’t get paid for that day.

MR. HOLOBER: Well, what they could, first of
all, do is they could work up to 11 hours on the other
days. The bill allows that. So, they could take 4 hours
of f on Monday, work 11 Tuesday --

COWM SSI ONER DOVBROWEBKI :  No, if they have --

MR. HOLOBER: They could take 3 hours off from
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wor K.

COWM SSI ONER DOVBROWSKI :  They could make up 3
of them --

MR. HOLOBER: That’'s right, yeah.

COW SSI ONER DOVBROWSKI @ -- out of the 10.
They still mss -- they still [ose out on 7 hours of pay,

then. How is that good for the enpl oyee?

COWM SSI ONER BROAD: Well, 1 do think they get
to work up to 8 hours without overtine on another day.

COWM SSI ONER DOVBROWSKI :  So, they'd have to --
you' d have to juggle it around and work 3 hours on --

COWM SSI ONER BROAD: | think so

COW SSI ONER DOVBROWSKI @ Okay.

COW SSI ONER BROAD: M. Chairman, can | just
make a request that the staff make, as part of our

record, the letter to the Journal referred to by M.

Hol ober .
COW SSI ONER CENTER:  Yes, it wll be.
MR. HOLOBER:. Great. Thank you very nuch.
COW SSI ONER CENTER: Thank you.
Wth that, we're going to take our break. It is
now twenty till one. Let’s come back at ten after one

and start the healthcare industry.

(Thereupon, at 12:42 p.m, the public
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heari ng was recessed for lunch.)

--00o0- -

AFTERNOON SESSI ON

--00o0- -
(Time noted: 1:19 p.m)

COW SSI ONER CENTER: Good afternoon. W have a
quorum so we'll continue our testinony. W’'Ill go now to
the healthcare industry that did not come up to testify
on the other nursing issue.

And 1’11l bring up, first, the two | adies from
Mad Ri ver Community Hospital, Patricia and Sandy Rock.

MS. PRATOOVRATANA: Hi. Patrice, again.

| ama licensed registered respiratory
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t her api st.
COW SSI ONER CENTER:  You need to state your
full name again for the record.
MS. PRATOOVRATANA: Patrice Pratoonratana.
COW SSI ONER CENTER: Thank you.
MS. PRATOOVRATANA: Mad River Hospital in

Arcata. And I'ma licensed registered respiratory

t her api st.

| wanted to continue where | left off.

The main thing we would like to ask for is just
a choice. W need sonme options. We feel like we're

pretty nmuch being forced to either go to 8-hour shifts,
or, if we have to stay and get paid time and a half,
whi ch we would | ove -- but we [ike where we work, we |ike
our hospital. A lot of hospitals are so tight right now,
with capitation and having no noney, they can’t afford to
pay the time and a half. W want the option to waive the
time and a half. We just want a choice.

We're used to living in a denocracy. W don’t

feel good about being forced, and that’s what it’'s --

it’s pushing us into the corner. And we -- | know a | ot
of hospitals will probably fold. They will close their
doors. People will be out of a lot of work. Patients
wi Il not get the care that they need.
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| live in a very small community, but the
hospital is very inportant. And if the hospital closes,
it would be a pretty sad state of affairs. A |ot of
peopl e would | ose their job.

We just want a choice. W want an option. W
want to be able to waive time and a half, if that’'s what
we want to do. And that’s what a |lot of us would like to
do to stay where we are. We enjoy what we do, where we
are, the patients we care for.

The other thing that really bothers me nore, on
a personal note, is, with alternative workweek schedul es,
it affords people, spouses, to work, both work full-tinme
and not have to use childcare or sitters. This really
bothers me. If | had to go to 8-hour shifts and ny
husband did too, I'd have to start to put my kids in
childcare or daycare, and this is directly affecting our
future. | don’t want to have sonebody el se raising ny
kids for nme. This is very personal topic, but | think it
is very inportant.

Like |I said, the children are our future, and if
| have to start putting my kids in childcare or sitters,
it makes nme very upset, and | don’t think my children
will be raised and be as healthy and stable as they are

bei ng raised by me and ny husband. And that’'s a very big
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i ssue.

We would just like to be exenpt. Hospital
wor kers, healthcare professionals, are used to working
12-hour shifts. And actually, the patients get better
care, better continuity of care.

Li ke | said before, we need those three, four
days off a week just to regroup. |It’'s very stressful,
what we do. We'd like to be considered as professionals.
And ny hospitals, nurses, respiratory therapists, allied
medi cal professionals, they work on 12-hour shifts, and
it works. It works really well The patients get better
care. The staff is alot -- they' re better able to deal
with |ife and death on a daily basis when they' re at
work. It affords us the tinme to regroup and recuperate
and then go back to work with a clear m nd and being
rested and deal with the stresses we have to deal with on
a daily basis.

So, | would just like to be able to ask to be
exenpt. And just give us an option, just sign a sinple
wai ver that says we don’t want the tinme and a half. That
woul d make a huge difference, and | think it would
probably save a | ot of hospitals -- a | ot of enployees
fromlosing their jobs, a |ot of hospitals from closing

their doors.
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Thank you.

COW SSI ONER CENTER:  Thank you.

MS. ROCK: Good norning -- good afternoon. M
name i s Sandy Rock. | work at Mad River Community
Hospital al so.

And continuity of patient care is of our utnost

-- what is inportant. But |I’mgoing to speak on a
personal level. I'ma full-tinme graduate student. And
if I have to go to 8-hour shifts, |I can’t finish school

|’ve put a lot of tinme, effort, and noney into finishing
my education. And if | can’'t do it, then I’mout a lot.
And so, | would prefer to have the choice to work a 12-
hour shift so | can finish school and go on with ny --
finish nmy degree.

Thank you.

COW SSI ONER CENTER:  Thank you.

Any questions?

(No response)

COW SSI ONER CENTER: Thank you.

Li nda Hayes.
MS. HAYES: M nane is Linda Hayes. |I'’ma
critical care registered nurse. | work in a small

hospital in north California. And these changes are

going to affect all hospitals, small hospitals
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especially, as they were just tal king about.

| do staffing for nmy critical care unit. And we
do -- well, | have sonme things | need to directly address
here in the draft interimwage order

One, as the gentleman from CNA was tal ki ng
about, regularly schedul ed wor kweek, what does that
really nmean? And, you know, we work flexible -- | nean,
we don’t work Monday, Tuesday, Wednesday, or Wednesday,
Thur sday, Friday. W work the hours we need to work to
cover the staffing to cover our unit. Sonetines, if the
census is real high, people may work extra, or if the
census is low on Monday and it goes up to a full unit on
Friday, people that were off on Monday will offer to work
on Friday. These things, you know, really affect how we
take care of our patients.

The second thing | want to address is, | really
am bot hered, and | was before -- I'"'mstill bothered by
the concept that registered nurses are not professionals.
The rules for being a professional are that the work is -
- | do earn a salary well over two tinmes the m nimum
wage. And by the way, | figured it up real quick. That
is $26, 700, approximately, a year, if you re working 8-
hour shifts 40 hours a week. | work 36 hours a week, so

|’ m not sure where that puts nme in there.
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| do earn over mninmmwage. M job is
intellectual. It requires an exercise of discretion and
i ndependent judgnment. | amlicensed by the State of
California and certified by a national organization. And
| work in an occupation that used to be commonly
recogni zed as a |l earned profession. And | work as a
pr of essi onal 100 percent of the tine when | am at work.

So, it’s -- that’'s been there. It bothered ne
before, and, like | said, it still bothers ne.

One thing that | think needs to really be
addressed is Section (C). And it tal ks about full-time
enpl oynment, and it sets it at 40 hours per week. | work
36 hours a week. What does that do? AIl ny co-workers
work 36 hours a week. We have taken this option to work
36 hours a week. If we need extra noney, we can pick an
extra 4 hours. But it’s sonmething that does need to be
addr essed.

So -- and that’s sonething that | think needs to
be negoti ated between enployer and enpl oyee. You know,
it’s not sonmething that really needs to be defined by the
state.

Section 7, Part (A), the option of belonging to
a union should be a decision nade by an enpl oyee group,

not mandated by the state. And that’s what this does.
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It says if | want to work nmy 12-hour shifts, 36 hours a
week, | have to join a union.

COWM SSI ONER CENTER: That’s not true.

MS. HAYES: California already has a critica
experi enced nurse shortage. Everybody knows that. They
even are doing laws forcing schools into letting nore
nurses in. But these are new graduates; they aren’t
going to be out there for four or five years.

Excuse ne.

The experienced nurses in California feel 12-
hour shifts are a benefit. They will leave. | wll
|l eave. | won't work 8-hour shifts. M little $60,000 a
year doesn’t nean nmuch in taxes, but when you’'re | ooking
at healthcare in California, if you | ose your experienced
peopl e, who's going to train these new ones com ng? |t
just -- this whole thing is going to take healthcare in
California and destroy it.

And we keep tal king about how inportant it is
t hat peopl e get healthcare, how inportant it is that they
recei ve good healthcare, and yet we’'re taking sonething
and it’s just going to destroy it in this state.

The only other thing I have to say is, the whole
t hi ng kind of smacks of punishing the workers in the

state that earn nore noney by putting themin the sane
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cl ass as workers that aren’'t able to think for
thenselves. | think, as a professional, | should be able
to negotiate with my enployer for the hours | want to
work, the days | want to work, when | get paid overtine,
and when |’ m of f.

Thank you.

COW SSI ONER CENTER:  You're -- are you
currently working in 12-hour shifts?

MS. HAYES: | amcurrently working 12 -- have
been, for about fifteen years.

COW SSI ONER CENTER: And you understand that is

in effect till July 1st in your nursing industry?
MS. HAYES: | realize that. But if | have to
put up ny house for sale, | have to do it soon

COW SSI ONER CENTER: And - -

M5. HAYES: | will |eave the state. | nmean,
it’s -- it’s not an option with me, because | won’t join
a union and I won’t work five days a week.

COW SSI ONER CENTER: But, for your 12-hour
shifts, you don’t have to be part of a union to work that
alternative workweek, as long as you el ect that.

MS. HAYES: Not until July. But how do | do ny
scheduling? | schedule, you know, a unit.

COW SSI ONER CENTER: Now, what we’re doing
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here, we’re on the interim blank order. On your

i ndustry, we're going to have further inquiries and a

hearing, and we will decide, the Conm ssion, whether to
extend that exenption or not. It won't be that you'll be
required to join unions; it'll be whether it is
beneficial to the enployees. W have not -- we haven't

even gone their yet. W’re just doing the interim bl ank
order, which really doesn’t affect you at all. It’'s --

MS5. HAYES: | realize this, but at the sane
time, July is five nonths away. You know, people need to
make plans. M staff asks nme every tinme | do the
schedule. |’ m working on, you know, vacation schedul es.
And they said, “Well, what do we -- you know, where are
we going?” And I go, “lI don’t know | read everything
out there, |I’ve listened, | don’t know where we're
going.” And it’s |ike nobody can plan. Nobody knows
what’'s going to happen with their lives. It’s
di srupti ng.

At the nmonent, we’ re going, essentially, week by
week. But, you know, we -- people need to nake pl ans.
You're talking a large industry in this state, a well-
paid industry in this state, and sonething that’s real
i nportant to the people of the state. And they need to

have sone answers.
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COW SSI ONER CENTER: Thank you.

COW SSI ONER DOVBROWSKI : | would -- | have a
guestion. What woul d your reaction be to sonme kind of
procedure that allows you, simlar to sone of these other
-- where you could hold elections for up to 12 hours
within a 40- hour wor kweek?

MS. HAYES: | have no problemwith that. W had
done that years ago, you know, when we went to the 12-
hour shifts where |I’m working at now. And we had
di scussed it and worked it out and had el ections anpbng
t he enpl oyees, and opted to do it. In fact, | don't
t hi nk any enpl oyee voted against it at the tine.

And that’s not a problem Qur problemis, is
right now we’'re up in the air and the hospitals are up in
the air, because there are so nmany things that are so set
in here. ®“Regularly scheduled alternative work
schedul e,” you know, that’s a termthat you can take
literally, meaning, you know, you're schedul ed every
Monday, Tuesday, Wednesday, and if you work on Thursday
because the census is high, | have to pay you overti nme,

t hose kind of things. It’s -- there are sone definitions
out there that m ght work well for an 8-hour-day, five-
day- a-week job at MDonal d’ s, but they do not work in the

heal t hcare industry. And it needs to be |ooked at in
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t hat way.

COW SSI ONER CENTER:  Thank you.

Li nda Hayes. Oh. |I'mreally good at these
cards.

Carol Mantell -- Mantell

How about Kinberly Martin Pickard?

MS. MANTELL: She had to |eave.

COW SSI ONER CENTER:  Any Meier, is she still
here?

And Panel a Broderson -- if | can get a few
peopl e up here.

Go ahead, ma’ am

MS. MANTELL: Good afternoon.

COW SSI ONER CENTER: Good afternoon.

MS. MANTELL: M nanme is Carol Mantell, and I’ m
a professional registered nurse. | work in the intensive
care and neuroscience intensive care at John Miir Medi cal
Center in Walnut Creek. | mmintain specialty
certification in my area of critical care. And | will be
very brief.

| just want to name a couple of problens or
difficulties that will be incurred by AB 60 when the
exempt -- well, when the grace period, as we're calling

it at our hospital, is finished in July, when we would
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have to go to 8-hour shifts.

We started our 12-hour shifts by a vote from our
enpl oyees. And we have a conbi nation of both 8 s and
12’s in nmy unit, and it’s an option. If you want to work
12- hour shifts, then you choose a 12-hour day to be your
wor kday. |If you would prefer to work an 8-hour schedul e,
then they -- then that’s what they choose to be their
wor kday. Anything over 12 hours for the 12-hour nurses
is double tinme. Anything over 8 hours for the 8-hour
nurses is time and a half, and then double tine after 12,
i ke normal.

What we really appreciate our enployer doing for
us is allowing us to work the 12-hour shifts. W
approached them and said that, you know, we're having a
nursi ng shortage, we need people to cone out of the home
and into the workplace, and if we can offer 12-hour
shifts, we think nore people will be able to cone and
work in a full-tinme status. |f 12-hour shifts are not
available to the nurse in ny unit, several of themwl|
have to give up their full-time status and drop back to
part-time because they cannot be pulled out of their
homes five days a week. So, they will | ose pay, they
will | ose benefits, and then the hospital will |ose the

pr of essi onal nurses that they, you know, need to take
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care of their patients. So, it’s a doubl e-edged sword,
and we’re hopeful that we can get an exenption.

Wor ki ng a conpressed wor kweek has been
beneficial to everybody in my unit. The majority of us
have small children. It allows us to go to field trips
and have G rl Scout troops and do all those things that a
| ot of the people that work full-time, or a full-tine 8-
hour shift, cannot do. And working a conpressed
wor kweek, three 12's, gives us the extra days off to
attend to our famlies in the manner that we |like to do.

My husband is also a registered nurse. He works
12- hour shifts. He works in the field of psychiatry.

And our schedule allows us to maintain the care of our
children. No one else has to -- we don’t have to pay for
chil dcare, nobody el se has to conme into our hone, our
children are cared for by us, which is very inportant.

We’ve heard runmors, and |’mnot sure if | can
ask for clarification about this, that there is an
exenption that’s being consi dered or has been nade for
uni on hospitals to still have the availability to vote on
wor ki ng a 12- hour schedul e without being paid overtine
for the last 4 hours. And it’s a bit ironic, because the
facility where | work, we’'ve nmerged with a union

hospital. Qur canpus is non-union, our sister canmpus is
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believe is true, will be able to work 12-hour shifts, and
us, who work for the sane conpany, will not be able to
wor k 12-hour shifts wi thout being paid overtime. And |I'm
not quite sure if that's hearsay or if that’'s -- that’'s
actual fact.

COWM SSI ONER CENTER: That's the law, if the
col l ective bargai ning agreenent -- their collective
bar gai ni ng agreenent will cover overtine. But this
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the nurses at the sister canpus, if what |

depends on what the Conm ssion deci des before July 1st

MS. MANTELL: Right.

COW SSI ONER CENTER: -- whether you

continue your 12-hour shifts or not.

MS. MANTELL: Right.

Qur biggest concern right now is al

hospitals in the state and in the country right

experiencing many, many patients, sicker patie

can

t he

nts,

now are

and

fewer resources, fewer nurses and fewer respiratory

t her api st s.

people to cone to those facilities and come to our

facility and help us to deliver

patients.
exenpt and

And working a conpressed workweek attracts

quality care to our

And we’re hoping that we' Il be able to be

conti nue to do that.

really appreciate this opportunity.
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that the staff at my hospital is -- they' re very nervous
because they -- we’'re | ooking at possibly restructuring
80 enmpl oyees that | work with, in just ny departnment,
trying to figure out, “Now, who's going to work nights,
who’s going to work PMs, and who’s going to work days?”
Ri ght now, we have, you know, everyone set into their
little niche. And do we go back and draw straws and
figure out who's going to work what shift? So, they'd
really |ike answers, and the sooner the better, if
possi bl e.

So, | really appreciate your time and
consideration. | ask that the Comm ssion consider
exenptions to be made to all ow healthcare enpl oyers to
all ow their enployees flexible scheduling opportunities,
including shifts up to 12 hours in length at straight
pay. It’s what we had elected to do. We voted, we

signed a waiver for overtime, and it worked out really

wel | .
So, | appreciate your tinme. Thank you.
COW SSI ONER CENTER:  Conm ssi oner Broad?
COW SSI ONER BROAD: Yeah. | have a coupl e of
guesti ons.

You went from 8-hour days to three 12-hour days,

is that correct, with no | oss of pay?
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MS. MANTELL: | went -- let’s see. \hen we
first initiated 12-hour shifts in my unit, it was
approxi mately ten years ago. And | went fromfull-tine,
8-hour -- 1 actually worked night shift at the tinme -- to
full-time, 12-hour night shift, three 12°s. So, | went
from 8-hour night shift to 12-hour night shift.

COW SSI ONER BROAD: COkay. So, you went from 40
hours --

MS. MANTELL: Right.

COW SSI ONER BROAD: -- to 36 hours.

MS. MANTELL: That’'s correct.

COW SSI ONER BROAD: But at the sane pay.

MS. MANTELL: My pay is hourly. So, | did have
4 hours less of pay. But | did it conpletely voluntarily
to allow ne to have the extra tinme with nmy famly. MW
enpl oyer did not approach me about working 12-hour
shifts. As a matter of fact, | was on a commttee to
approach our admnistration to please allow us to work
the 12-hour shifts.

So, yes, we work a 36-hour workweek, and that is
considered a full-tinme status with full-tinme benefits.

COW SSI ONER BROAD: Ckay. Now, ny second
guestion is, what classifications of workers in your

hospital work 12-hour shifts?
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MS. MANTELL: We have respiratory therapists
that work 12-hour shifts, we have registered nurses in
our critical care areas and on a few of the med-surg
floors that work 12-hour shifts, and in the birth center
and in the intensive care nursery --

COW SSI ONER BROAD:  Okay.

MS. MANTELL: -- we have nurses.

COW SSI ONER BROAD: Do pharmaci sts work 12-hour

shifts?

MS. MANTELL: | don’t believe so, but I'm-- 1'm
not -- |’mnot sure.

COW SSI ONER BROAD: Do pharmacists in your
hospital -- do you notice them having direct patient

interaction with patients?

MS. MANTELL: Well, like | said before, |
primarily night shift, so if they were going to have --
and | also work in a critical care unit, and the majority
of my patients are comatose, so | don’'t see them
interacting with them

(Laughter)

COW SSI ONER BROAD:  Ckay.

MS. MANTELL: But | don’t -- | don’'t believe
that they -- | don’t believe that they do that as much.

A lot of the communication is fromthe nurses to the

GOLDEN STATE REPORTING
P.O. Box 5848
Monterey, CA 93944-0848
(831) 663-8851



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

151

phar maci st s.

COW SSI ONER BROAD: Ckay. Now, are there any
non-di rect-patient-care personnel working 12-hour shifts
at your facility?

MS. MANTELL: No. Currently we have sone unit
secretaries that work a 10-hour shift that they el ected
to do, and -- but otherwi se, they work -- | believe the
unit secretaries in the rest of the hospital work 8-hour
shifts.

COW SSI ONER BROAD: And -- I'msorry -- where
did you say you work?

MS. MANTELL: | work in the -- | work at John
Mui r Medical Center in Wal nut Creek, and we’ve recently
merged with Mount Di abl o Medical Center in Concord.

COW SSI ONER BROAD: Thank you.

MS. MANTELL: Thanks.

COW SSI ONER CENTER: Thank you. And just to
speed things up, especially for the registered nurses, we
will consider your order, which will expire in July, to
deci de whether we’'re going to continue the 12-hour
exenption or not. So, unless you have a comrent on the
regul ati ons thenselves, if you d just |like not duplicate
testimony and just introduce yourself and -- to speed it

up -- if you could.
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So, you’'re next, ma’ am

MS. MEIER:. My nane is Any Meier, and | have
flown up here from San Di ego, representing Scripps
Menorial Hospital, specifically in La Jolla, where | am
enpl oyed, and | argely Scripps Menorial Hospital system
It is a multi-hospital system consisting of six
hospi tal s.

| am up here, basically, with the two people who
have cone before ne, with the same statenents. W are
desperately searching for a way to find the ability to
have a choice to work our 12-hour shifts.

Specifically, on my unit, we have been worKking
12-hour shifts for twelve years. | have only been there
for -- you know, for a short -- | haven't been there the
entire time. \Wen that happened, in direct response to
what you were asking, people went from a 40-hour workweek
to a 36-hour workweek voluntarily, for full-tine
enpl oyees. They did not take a pay cut. You know, the
pay was adjusted so that people did not | ose noney
because we voluntarily wanted to do this, but the
hospital conpensated for the | oss of the 4 hours.

What has happened now i s our hospital cannot
afford, in this -- in today' s healthcare, you know,

econony, we cannot afford to pay enpl oyees tinme and a
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half and stay at the current rate that we are paying them
for 12 hours wi thout adjusting and fluctuating the base
rate of pay. W -- all of us on our unit want to work 12
hours.

VWho works 12-hour -- the 12-hour schedul es on
our unit? Everyone, unit secretaries, our service
partners, our OR techs. And I am like |I said, on | abor
and delivery. And people have voluntarily wanted to work
that. We do have sone service partners who, for famly
and ot her obligations, have decided to work 10-hour
shifts. W have other units within this hospital that
wor k 8-hour shifts. Some floors work 12- and 8- hour
shifts, depending on the enpl oyees’ needs. Qur hospital
has generally been very accommodati ng, so that al
aspects of life are considered, to keep our skilled
nursing professionals within the hospital.

Just |ike she was saying, we're having a
shortage. And whatever we can do to hel p enpl oyees stay
happy and provide for quality care to our patients,
that’s what we’'re trying to do.

And all we’'re asking is to have the choice,
whether it’s a vote, whether it is secret-ballot vote, |
mean, just give the enployees a choice. Qur hospital is

willing to, you know -- trying to accommodate themin any
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have already said, “Yes, it’'s four nonths off,” but they
are making plans. W have currently, just on nmy unit
al one, lost four skilled | abor and delivery nurses who
have noved out of state because they do not wish to even
deal with the problem of nmaybe having to go to an 8-hour
schedule. They are | ooking for work other places. |If
nurses continue to | eave the state and continue to | eave
the hospital, we’'re going to have a real problem And
people -- the people who are going to be affected are the
citizens of the state, the people who go into the
hospital s, wonen who are having the babies. You know,
it’s just -- | think the issue needs to be really
consi dered, to give us an option.

COW SSI ONER CENTER:  Thank you.

Panmel a Broderson, Vivian M|l er, Barbara Bl ake,
Jeanette Mason, Dawn Di ngwel |, Deborah Portela, Jay
Al | en.

MS. DI NGWELL: Good afternoon, Chairman Center
and commi ssioners. M nane is Dawn Dingwell, and | am

the Director of Legislative Affairs for the California
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Associ ation of Health Facilities. CAHF is a nonprofit
pr of essi onal associ ation representing nore than 1,500
licensed long-termcare health facilities in California.
OQur nmenbers included skilled nursing facilities for the
chronically ill or aged, subacute care facilities
focusing on intensive rehabilitation and post-surgical
recovery for residents of all ages, facilities for the
devel opnental ly di sabled and the nmentally ill, as well as
assisted living facilities for the elderly. Qur
facilities range from home settings with an average of
six beds to facilities serving nore than 100 residents.

We're here today to ensure that you understand
that the different needs of our patients and our staff
and our facilities are distinguished froma hospital
setting or in-home care services. | have with ne two
menbers of our association who are available to provide
their expertise and personal experience on these issues
and answer any questions you may have. But before | turn
the m ke over to them | would like to briefly summari ze
some of our practical realities that are facing our
i ndustry and what we need the Comm ssion to address in
t he new wage order

Long-term care requires extended shifts and

fl exi ble work schedules to neet patient and staffing

GOLDEN STATE REPORTING
P.O. Box 5848
Monterey, CA 93944-0848
(831) 663-8851



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

156

needs. | know we’ve heard a | ot today, and you ve heard
in prior hearings, about the inportance of continuity of
care, so | won’t spend a |lot of tinme on that issue. But
| will just briefly state that flexibility in scheduling
enpl oyees in a long-termcare setting is essential to
provide continuity of care to patients requiring 24-hour
supervi si on and nursing care.

Continuity of care is also inportant to our
residents who are nore confortable having their personal,
intimate care needs addressed by the same person
t hroughout the day. Continuity in staffing is also
critical to patients who are easily confused and agitated
in our long-termcare settings, including folks with
Al zhei mer’s di sease or nental illness.

We al so need flexibility in our industry to neet
the staffing demands. We are in a serious staffing and
funding in our industry, and flexibility is the only
thing that’s allowing us to neet our current staffing
needs. Unlike a | ot of the other healthcare providers
you' ve heard from long-termcare facilities rely nostly
on Medi Cal to pay for patient care. Because Medi Cal does
not fully cover the cost of care, long-termcare
facilities are severely under-funded. Over 119

facilities in California are currently in bankruptcy
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pr oceedi ngs.

The problemis, is that the Medi Cal system does
not adequately account for serious increases in overtinme
pay. Qur providers are working within tight budgets to
carefully bal ance staff work hours with needed patient
care, but the inadequate Medi Cal rates keep wages | ow.

Providing care to long-term care residents is,
of course, physically and enotionally demandi ng wor K.

And in our current full enploynment econony, we' re facing,
again, a very serious staffing shortage. Qur turnover
rate is over 70 percent. Over 10 percent of staffing
jobs are unfilled in our facilities statewi de, and the
average facility is short at least two full-tine

enpl oyees. It’s estimated that we need over 30, 000
workers to fill our current staffing requirenents.

This is not a tenporary crisis. W’ ve been
experiencing it for many years. And although we are
hopeful, we do not see any end to the funding or staffing
crisis in the near future. Accordingly, we absolutely
require flexibility in scheduling to allow facilities to
fill staffing gaps by scheduling the |limted nunber of
enpl oyees avail able for |onger periods, to hire -- allow
facilities to hire workers who nmay only be avail abl e

t hrough flexible staffing arrangenents. And we’ve heard
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several folks nention their own personal needs today.
But, again, I'Il touch on a few of those.

Wor ki ng nonms and parents rely on flexible work
schedules to get paid for full workweeks and only work a
l[imted nunber of days. It’'s also easier and nore
affordable to obtain childcare for three days rather than
five days. Wekend workers or students who work two 16-
hour shifts or three 12's find that schedule to be -- to
nmeet their needs in our -- in our industry. And also, a
| ot of our workers have second jobs. Many of our workers
also rely on public transportation and have conmutes from
one and a half to two hours, especially in the Los
Angel es area. And the longer shifts allow themto put in
nore hours, but |ess days.

We also require flexibility to hire live-in
staff or sleep-over staff that work 24-hour shifts.

We have submtted witten testinony that
enuner at es our recomendations specifically in the draft
interimwage order. And we’ve recomrended sone specific
changes and | anguage. 1’mnot going to go into that now,
in consideration of time. And I'd like to let our
menbers speak about their own practical experience, but |
would like to cover, briefly, a couple of key issues.

COW SSI ONER CENTER: Could you -- we’'re trying
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to enforce a three-mnute limt here too, so be brief, if
you coul d.

MS. DI NGWELL: Okay. Just a couple of issues.

Any exenption that is created should be
i ndustry-based and not based on individual enployee
status. In the past, the I W has al ways recogni zed t he
heal t hcare i ndustry as a whol e under Wage Order 5. And
we believe that this type of approach nakes sense.

We have heard some concerns that the Comm ssion
may be considering exenptions that recognize only
licensed staff in a healthcare setting, and this type of
approach would fail to recognize the current nodel of
| ong-termcare delivery that’s been in place for the |ast
twenty-five years. |It’s nost inportant to understand
that, unlike hospitals, primary caregivers in |long-term
care facilities are frequently unlicensed or certified
staff. In nursing facilities, certified nursing
assi stants provide the bul k of direct care, including
bat hing, toileting, feeding, and other personal care
needs, and assistance with the activities of daily
living. In facilities for the devel opnentally disabled,
direct care staff performsimlar services and are
specially trained --

COWM SSI ONER CENTER: Excuse ne. You'll have to
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wrap it up here pretty quickly.

MS. DI NGWELL: Thank you. -- but they are not
certified or |icensed.

And now I'd like to ask our nenbers to go ahead.

COW SSI ONER CENTER: Thank you.

MS. PORTELA: Hi. M nane is Debbie Portela,
and | own and operate a 138-bed facility in Rancho
Cordova. And | appreciate you giving us the opportunity
to talk to you today.

As Dawn nmentioned, we -- we are in a staffing
crisis right now |’ve been an adm nistrator for sixteen
years in this area, and during that tine I don’t think
there’s been a tinme that -- we need nore flexibility in
being able to attract workers to our industry. CQur
i ndustry has been under extrene attack by -- by different
-- you know, around quality care and staffing |evels.

And in the Governor’s budget now, we already have
increased staffing requirements that went into effect
January 1st. And the day that those staffing

requi rements went into effect, we could not neet them
because the worker is not even out there to hire.

And we’'re trying to |look at innovative ways to
attract people to our industry, which largely enploys

wormen and | argely enpl oys single wonen who are trying to
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rai se kids, and in doing that, at a wage of -- the

i censed nurses make great wages, but we’'re trying to
attract |licensed nurses from hospitals that can work 12-
hour shifts. And I'mtrying to staff a 24-hour nursing
facility.

The nursing facilities take care of frail, sick
residents now. We aren’t housing little old | adies any
nore and just giving themnmeals. W’re taking care of
patients that need continuous nursing assessnents. W're
handling all types of conplex nursing issues. And we
have to staff our hospitals 24 hours a day with licensed
hel p that -- that nmake up registered nurses and |licensed
nurses and certified nursing assistants. The |icensed
portion of our staff is about 25 percent of that direct
care staff. The other 75 percent are certified nursing
assistants. But we still have to maintain that staff 24
hours a day.

And in order to attract the licensed nurses that
we need, it’s -- we need to have -- be able to offer them
12- hour shifts. W' ve never been able to do that before,
and so it’s hard to offer 10-hour shifts to |icensed
nurses. Then you're stuck with 4 hours at the end of the
day that -- who are you going to get to work a 4-hour

shift, you know?
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So, we’'re just asking for you to consider our
i ndustry when you're looking at this legislation, and try
to keep us in mnd, because we're trying to provide the
nost quality care that we can provide in our industry,
and we need that flexibility in order to do that. And
our -- our nurses have asked us about 12-hour shifts, and
| have never, in ny facility, been able to do that under
the current wage order

CNAs al so shoul d be considered as direct
heal t hcare workers. We're trying to have them be
recogni zed as a professional part of our healthcare
delivery system They take care of the elderly and the
infirm and they’'re the ones that are providing the bulk
of that direct care work. And we're trying to get them
to get people attracted to that field, where they only
can make maybe $8 an hour at a starting wage now in
California. Well, if they could work a 10-hour shift,
then they could -- and work three days, which many of
themonly work part-time -- a lot of our shift, they'll
only work -- they can only work three days a week,
because maybe they’'re going to school, or maybe they' re -
- they have their Kkids.

And so, if we could have flexibility, we w sh

that -- we feel like it would help us to deliver nore
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gquality care and also attract nore workers and give them
the flexibility that they need.

COW SSI ONER CENTER: Thank you.

MR. ALLEN: My nane is Jay Allen. 1'mthe
executive director of RCCA Services, which is an
organi zation that provides residential supports for
people with devel opnental disabilities. These facilities
are of a size of, often, over 100 people per hone, but
nost often usually six people.

And we’'re also here to ask for flexibility in
ternms of scheduling for these homes. The people that
live in these honmes need quite a bit of support to
successfully get through the day. And our direct care
staff, who are not licensed -- licensed or certified,
responsi ble for working with these fol ks and neeting
their needs during the day, since the |aw has changed, we
have been forced, due to the under-funding currently by
the state, to elimnate all of our flexibility that we’ve
had with scheduling. W have had people who are worKking
12-hour shifts, three days a week, and also staff nenbers
t hat were working two 16-hour days a week. And that has
al l owed for school commtnents, childcare, and a variety
of other comm tnents that our staff have. And we’ ve had

to elimnate that, and that has inpacted the enpl oyees.
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Not only are they not able to schedul e nore hours, but
havi ng worked two 16-hour days, or 32 hours a week or 36,
they’'re eligible for health insurance. And if they're
not able to pick up the additional hours, they |ose that
eligibility. And it’s unfortunate.

We are in a staffing crisis; there' s no question
about it. And we need as nmuch flexibility as we can in
order to neet the needs of the developnentally disabl ed
in the community.

Thank you for your consideration.

COW SSI ONER CENTER: Thank you.

Any questions?

COW SSI ONER BROAD: How many of your enpl oyees
wer e wor ki ng 16- hour days?

MR. ALLEN: | would estimate that we have
probably a handful, probably not nore than ten.

COWM SSI ONER BROAD: And that never raised an
i ssue of you -- of undue fatigue or patient care
consequences that were negative?

MR. ALLEN: No. No. As | say, nost of the
homes -- in fact, all of the ones that | work with, six
people live in a home in the community, and it’s a --
it’s a home. And it is very intensive during particular

times of the day. |If you think of yourself and what care
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you woul d need if you needed that kind of support, during
the nmorning hours, in terns of bathing and showering and

getting dressed and fed, that is a very intensive tine of
day. Oher tines, it’s not as intensive. So, it has not
rai sed an issue.

In fact, just the opposite; the consistency and
the care that you can give, if you re not changing staff,
makes a big difference with these folks. Their needs are
very individualized. And since nost of them are
nonver bal, you need sonebody who's very famliar to
provide the service to them

COW SSI ONER BROAD: Do they have -- | nean
when you’'re saying they work 16 hours a day, is that
continuously, w thout breaks?

MR. ALLEN: No.

COW SSI ONER BROAD: How do they do that?

MR. ALLEN: No, they are able to -- well, npst
of the time, there are two people that work in these six-
person homes, and there are periods of inactivity where
they can get away and have a break. W have -- we | ook
very closely at the quality of our services, and we have
seen just the opposite of what you' re suggesting. W
have seen that our quality is better when we have

consistent staff nmenbers. And if we have nore part-tine
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peopl e or people working |less hours, it hurts our
quality.

So, | appreciate what you' re saying, and it’s a
potential issue, but we just sinply haven’t seen it.

COW SSI ONER BROAD: Thank you.

COW SSI ONER CENTER:  Thank you.

Kate Gattuso, Jack MGee, Kerry Rodriguez
Messer, Marianne Ward.

Kate Gattuso, | think, is first.

MS. GATTUSC:  Hell o.

COW SSI ONER CENTER:  Hi .

M5. GATTUSO. Kate Gattuso. | work at Stanford
Uni versity Hospital and San Mateo County Genera
Hospital. |I'ma respiratory therapist, and |I’ve been a
respiratory therapist for 22 years, working in hospitals
and honme care.

And we need the flexibility that everyone el se
has said, to staff our -- our hospitals and our care
centers. And at Stanford, we work 8-, 10-, and 12-hour
shifts within the Respiratory Therapy Departnent. W
need that flexibility to cover our needs.

That’s all.

COW SSI ONER CENTER: Thank you.

Jack M Gee
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MR. McGEE: Thank you, Chair Center,
conm ssioners. M nane is Jack McGee. | ama
respiratory care practitioner. |1’mhere today to speak
in favor of 12-hour shifts, and |I've been working this
schedul e three days a week for the past eight years at
Stanford University Hospital.

Many of my coll eagues and | have previously
witten the I WC, and no | onger being able to work 12
hours wi |l have dire consequences on our personal |ives.
Wth these letters already on file, | assure you I wl|l
try to avoid being repetitious.

Still, 1 must say, the comments by Richard
Si mmons, representing the CHA, at the Decenmber neeting
descri bing 12-hour shifts as the first and forenost issue
before this Comm ssion resonate well with me.

Primarily, | came here today to raise the bar
and broaden the scope of the issues before the
Comm ssion, as | see them If | may ask the indul gence
of this body, | believe |I can identify these |arger
i ssues in the next two m nutes.

Having read the m nutes for the prior three
meetings, | was notivated by Comm ssioner Broad' s
observation at the Decenmber neeting that the Conm ssion

had only heard froma small segnent of workers in
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heal thcare. This gives ne pause, for as | have stated,
many i ndi vi dual s have al ready provided witten comments
to the Comm ssion. And | wondered al oud what becane of
our letters. Does the Comm ssion not realize we
willingly work the hours we do?

| have a keen awareness of the difficult task
before the IWC. And even so, it strikes me that your
di anond in the rough has only one facet, wages. In the
real world, people work for and find gratification in
their work for a constellation of reasons. The rich life
ext ends well beyond the workplace. M governnent, ny
church, advocacy groups, the media, and my conscience
fill me with a sense of what | as a citizen should be
doing. | aimto spend quality and quantity tinme with ny
children in order to raise responsible adults and avert
youth crinme. | should be volunteering ny time. M
alternative work schedule allows nme to participate in
prograns sponsored by the Boy Scouts of Anmerica, for
exanpl e.

The reality of living in San Jose i s worsening
traffic conditions in the year 2000. “Leave the car at
home” is a famliar mantra in our comunity. Wth fewer
days on the job, my car can stay in the garage nore

often. | carpool whenever possible, usually three days
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each week. In ny case, acting socially responsible
depends on working 12-hour shifts.

| raise these points because they conprise the
strong undercurrent for this first and forenost issue.
bel i eve the hi ghest undertaking for government is to
snooth the path for citizens to uphold lofty ideals. |
think it is wong for any arm of the governnent to create
obstacles or otherwi se work at cross-purposes to
achi eving such goals. Restricting ny ability to work a
conpressed wor kweek, in nmy view, clearly conflicts with
the | arger good in these other real ns.

| would also like to resolve a question. Having
read the menorandum of Decenber 23rd fromthe Labor
Comm ssioner, | amleft wondering whether the W has the
authority to extend 12-hour exenptions beyond July 1st of
2000. An answer to this question is vital for al
heal t hcare shift workers. |[If the IWC is indeed
powerl ess, there are only three lines of recourse:
t hrough the Legi sl ature, change enploynent to a
government health facility, and collective bargaining,
al t hough, as you heard, one individual is going to nove
out of state.

Your attention to this question and m ndful ness

of the broader ram fications stemmng fromAB 60 is
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appreci ated. Thank you for your tine and courtesy.

COW SSI ONER CENTER: Ckay. To answer your
guestion on the nmeno, that was witten by the Labor
Comm ssi oner, not by the Industrial Welfare Comm ssion,
and the direction fromour |egal counsel, we would have
authority to extend 12-hour shifts.

MR. McGEE: |’ m heartened to hear that.

COW SSI ONER CENTER: And peopl e noving out of
state, they probably have unions there too.

Wth that, Kerry Rodriguez Messer.

MS. MESSER: Ri ght here.

COWM SSI ONER CENTER:  Yeah.

MS. MESSER. Hi. M nane is Kerry Rodriguez
Messer, and | represent the California Association for
Health Services at Hone. | want to thank you for letting
us speak to you today, and acknow edge right up front
that AB 60 is law. W' re not going to try and overturn
t hat here, but believe that within your powers under
dealing with the healthcare industry, that there are sone
concerns we have that you may be able to address or
provide us with sone clarification.

Qur nmenbers are primarily home health agencies,
hospi ces, and home care aid organizations. These nenbers

provi de nursing and other supportive services in the hone
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to patients. They range fromthings |ike assistance with
dressing and groomng to intensive nursing care, for
exanmple, critically ill children who are trache-
dependent, but because of technology can remain at hone.

Unl i ke other healthcare settings -- because |
know you’ ve heard froma variety of healthcare
practitioners -- in-honme care, the relationship is unique
inthat it is one-on-one. And | think that that is what
divides us fromthe rest of the healthcare settings and
makes the continuity of care issue a very valid and rea
one in the hone care setting.

Wth the discussions, there’'s been an assunption
that the healthcare industry was taken care of until
July. But after speaking to several of the comm ssioners
and doi ng sone research, it only took care of those that
were in a hospital setting or that had an alternative
work schedule in place prior to 1998. Unfortunately,
some of our nmenbers did not, and those that did, sone
abandoned them officially when the new rul es cane out in
1998, going to a 40-hour wor kweek.

So, we have a large majority of our nmenbers that
are now abiding by the 8-hour day rule, or trying to do a
10- hour alternative workweek schedul e under the rul es of

AB 60.
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The draft interimwage order, we have a couple
gquestions on. “Alternative workweek schedule,” to us, is
very confusing and troubling. Wen we read the
Departnent of Labor Standards Enforcenment nmeno, we get
the i nmpression that perhaps we need to designate days,
“You're going to work 10 hours on Monday, 10 hours on
Tuesday,” but nowhere el se do we get that guidance. So,
we’' re wondering, can we just have a schedul e that says,
“You' re going to work three 10’s, and given that week,
you know, those three 10's may fall on a different day of
the week”? And we woul d appreciate gui dance with that.

Also in the draft wage order, you say that
enpl oyees are permtted to nove fromone alternative
schedule to another. And |I'm not sure exactly what kind
of flexibility that provides us. So, further guidance on
that, whether it can be within the same week, whether
they need to do a vote every week if they want to change
fromone week to the next, to go fromone alternative
schedul e to anot her.

We'd also like clarification, as many others
have said, on the seventh day. |s that consecutive? The
Labor Standards Enforcenent fol ks have an opinion, but
gui dance from you woul d be great.

The draft wage order also, as | said, fails to
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address the healthcare industry. And | understand you’l
be | ooking at themas a whole |ater on. W are concerned
with what we’'re going to do in the interim though,
because, as | said, nost of our menbers do not fall into
the crafted-out exenptions that were in AB 60.

| have been asked by nenmbers of the Conm ssion
and others, “Well, what did you do before 1997?,” and
that’'s a critical and inportant question. Well, our
menbers lived in an entirely different world. Honme care
has changed so dramatically over the past couple years
that it’s alnmost not a valid question.

In 1997, Medicare was conpletely changed by the
Bal anced Budget Act. And it’s inportant to note that
home health is paid for -- excuse ne -- Medicare pays for
79 percent of home health in the state, so that the
changes that nade a 20 percent cut in pay were a dramatic
change in the way care is delivered. |In addition,
Medi Cal pays for 4 percent of all home health in the
state. Those reinbursement |evels are at the same that
they were in 1994. And neither of these two payer
sources accounts for overtine.

In 1997, we were not an industry in crisis. I n
t he past two years, 235 hone health agencies have cl osed.

This represents 71 percent of the health facilities that
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have been closed in the state in the past two years. W
went from a high of 1,400 agencies; we now have 880.

This is in the face of policy nakers trying to inplenent
measures that nove people frominstitutions to the home
and communi ty-based settings. On top of all that is the

nursi ng shortage.

| ve taken up too nmuch tinme already. |[|’d rather
have you hear fromny nenmbers. | have a home health
provider as well as a hospice provider. W’I| start with

Mari anne Ward, who is a licensed vocational nurse, and
she’s fromliInterimHealthCare, and then we’'ll go to Holly

Swiger, who is a registered nurse, and she’'s from Vitas

Hospi ce.

M5. WARD: Good afternoon.

Well, in order to honor Chairman Center’s
request and not to duplicate ny testinony, |I've rewitten
it so that | can be succinct in what 1'd like to say.

The alternative -- and | am going to address the

draft interimwage order, Itemb5, alternative workweeks.
In hone health, there is nothing regular about a
schedul ed alternative workweek. Home health is a
delivery of care to patients requiring services on a 24-
hour-a-day. Their adm ssion to service varies fromthe

time of the day that they conme into service with us. And
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Kerry had stated, the way the lawis witten, it does
indicate the alternative workday has to be identified as
a Monday, Tuesday, Wednesday, Thursday. And in home
health, that is not possible.

An example | can give is a patient that gets
hospitalized, or has to have surgery. That alternative
wor kday for that particular staff of nurses is null and
void. Those people are out of work. We need to place
themw th other patients. And so, there’s nothing
regular in that regard.

It’s an agency or it’s an industry that’s been
financially chiseled. Again, Kerry covered that quite
well. W used to be able to offer staff flexible hours.
And the disruption that the 8-hour workday causes really
i npacts not only individual |ives, as you’ ve heard tinme
and tinme again testified today, but it also affects the
di sruption in the life of the patients that we’'re caring
for in their hones.

It inpacts our ability to recruit and retain
enpl oyees and nurses in this particular industry. And,
yes, there are | abor boards and there are other
organi zations out of state. It would be great if
California could hang onto its professionals here.

And | would also like to invite any nmenber of
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this Conmm ssion to come and see a 24-hour hone health
patient and see how the delivery of care is provided, and
talk to the enpl oyees that are providing that care and
get the information firsthand. M enployees and ny
patients are eager and anxious to testify when and if the
comm ttee shoul d decide that, you know, the healthcare
i ndustry will have a carved-out tine to be researched and
reviewed. And | | ook forward to being a part of that
opportunity.

And thank you so nuch for your tine.

COW SSI ONER CENTER: Thank you.

MS5. SWGER: Hello. M nane is Holly Sw ger,
and | work for Vitas Healthcare Corporation. W’'re a
| arge provider of hospice services. |In fact, we provide
care to over 1,000 people who are dying in California
each day.

|’ mextrenely concerned about the inpact of AB
60. You see, when people are dying, there’'s a |lot of
change, | oss, and confusion that happens in their lives
at this tinme, both for the patient and the famlies. And
our goal is provide a conpassionate environment with the
greatest continuity of care as possible to kind of snooth
out this very rough time. W address the patient and

fam ly' s needs, both physically, psycho-socially,
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spiritually, and we do that with a team of providers.
So, we enpl oy physicians, we enploy nurses, social

wor kers, chapl ains, hone health ai des, homenakers; we
have a cadre of volunteers that work for us.

People want to remain home. And in order for
hospi ce to assure this, we have our interdisciplinary
team that not only provides visits and manages the care,
but we also then have 24-hour on-call staff, and we al so
provide up to 24 hours of shift care when necessary.

The problemis, people don’t die according to
the clock. And if a nurse or social worker or hone
heal th aide or chaplain are out at that bedside, and the
patient is at a point where they're actively dying, we
don’'t want themto |look at their watch and say, “My shift
is over; it's time to go honme.” This is extrenely
intimate care that occurs when sonmeone is going through
this. And we want staff to be allowed to make the
deci sion of being able to stay there and then adjust
t heir workweek as necessary.

When it’s a 24-hour situation, where we have 24-
hour care in, the 12-hour shifts work nmuch better, on
behal f of the patient and fam|lies, because, first of
all, again, you only have two different people comng in

there to provide this care, instead of three. And if we
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do have the three, we have to change that |ate at night,
and then again early in the norning, disrupting, again,
the rest of the patient and famly, which is so vital.

| just had a chaplain stop nme in the hallway
yesterday that said, “What am | going to do? | can't --
| don’t know how to work this way, now that we have this
8-hour limtation, because |I’m supposed to be fitting
into the famly' s needs, and I can -- you know, |’ve got
fam lies that work, and I can only reach them at night.
But | may get a call through tonight, or | mght not get
a call through. If | get a call through, it’s an extra
hour. So, do |I cut ny day back, and then may not get ny
full amount of pay today, or do | go ahead and just know
that |’ mgoing to have that overtinme, and therefore cut
into the charity care of our other patients?”

Wth the increased healthcare staffing shortages
in California that you’'ve heard about all day today, this
is areal inportant perk that we can provide our staff so
t hat they can bal ance not only the work environnent, but
their home environnment as well.

And so, | really urge you, on behalf of the
staff, that not only are they allowed to do that
personal |y, but also be allowed to provide the care that

they were called to provide when they conme to provide
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hospi ce.

Finally, as a provider of care, |I'mvery
concerned about the overtime cost. For our organization
al one, we’'re | ooking at over $600,000 a year as a result
of this. And this is very difficult when we are paid a
flat rate per day to cover all the costs, |abor,
nmedi cati ons, durabl e nmedical equipnent, whatever that
pati ent needs. What |’ m concerned is going to happen
with hospice providers is that we'll be forced to
decrease the continuity of care, we’'ll have to put limts
on the charity care that we now provide and are so proud
of, or we’'ll have to transfer those patients to
hospitals, at a tine when the patient and fam |y woul d
prefer that they stay at hone.

So, to return to overtine after 8 hours in a day
creates a great hardship on our patients, famly nmenbers,
staff, and hospice prograns. There’s no way to schedul e
the death of a patient. And many hospice staff nenbers
woul d not fit under our definition of a regularly
schedul ed alternate schedule. So, we really request that
we have a permanent exenption for hospice so that we can
provi de the care that we need to.

Thank you.

COW SSI ONER CENTER:  Thank you.
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Any questions?

(No response)

COW SSI ONER CENTER: Thank you.

Now Robert Tollen, Melanie Loya, Mary West
Pi owat y.

Yeah, we need to really reduce testinony because
we have a duty to vote on our order here, and if we're
goi ng to make anmendnents, it nmake take a while. W can
have Andy start enforcing the | aw here.

MS. PIOMTY: Hi. It is easier to testify
earlier in the day; you don't feel so repetitive.

My nane is Mary West Piowaty. | live in

Susanville, California, northeastern California, in

Lassen County. |’ve been a respiratory therapist for 26
years. |1’ve worked 8 hours, 10 hours, 12 hours, and in a
rural hospital we work on-call. 1’ve worked in 8-bed
hospital, 400-bed hospital. |I’mpresently in Susanville

in a 26-bed rural hospital.

Enpl oyees in a rural hospital are required to
cross-train in multiple departnents and nust possess a
| arge array of skills. Conpensation cannot conpete with
the |l arge nmetropolitan hospitals. Reno s our closest
| arge netropolitan hospital, which is out of state. |It’s

90 mles away. O this rural hospital has trouble
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conpeting with state prisons. W have two in Susanville.
So, retainnment is very difficult in our profession. |It’s
very difficult to get qualified professionals in rural
areas. We use a lot of md-level caregivers, m dw ves,
fam |y nurse practitioners, and PAs, and it’s very
difficult to get physicians, so they fill in.

At Lassen Comrunity Hospital, we -- both the
enpl oyees and the managenent -- have |iked the 12-hour
shifts. [It’s been beneficial for staffing needs,
stability, and retention. 1t’'s been beneficial for
patient continuity and personal and famly tine off.

It's resolved a |lot of our staffing difficulties.

| testified twice here in Sacramento in favor of
AB 60 for Wally Knox. The reason | was in favor of daily
overtinme is that we don’t staff our ancillary departnents

at night, lab, X-ray, and respiratory. W go on-call. |

was a part-time worker. 1'd work |ong days, then be
wor ked sonme | ong nights -- never hit 40 hours; therefore,
never get conpensated. So, yes, | was in favor of it.

But | now ask you to listen to the testinonies
and make good judgnent for the exceptions and the
alternative work schedules. 1’mhere to ask you to allow
us to continue working 12-hour shifts with the waive of

overtime after 10. That's what we’ve been doing. W
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like it, and it seens to work for us.

As caregivers, we feel a 12-hour alternative
wor k schedul e benefits not only our patients, but our
personal |ives.

| ask you that you | ook out for the California
wor ker, especially the femal e worker, who the majority
are in the nedical field, is femles.

And t hank you very nuch.

COW SSI ONER CENTER: Thank you.

Questions?

(No response)

MS. LOYA: Good afternoon. M nane is Ml anie
Loya. |'ma registered and |icensed respiratory care
practitioner at Mercy General Hospital here in
Sacranmento. |’ve been working as a respiratory therapi st
for 18 years.

In 1988, we willingly pursued and voted for
fl exi ble work hours of 12-hour shifts. W did not ask --
t he managenent did not ask us; we asked them W
strongly protest regressing back to 8-hour shifts, nostly
for the reasons you guys have already heard today. And
won’t go back into it.

On a personal note, if | go back to 8-hour

shifts, | either have to put ny daughter in daycare or |
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never see nmy husband. There are people who are going to
school full-time to finish bachelor’s and master’s
degrees that will not be able to finish themif they have
to go back to going to work 8 hours a day, five days a
week.

On anot her note that may or may not have been
br ought up, Sacranento has snpbg days, snog al ert days.
Wor ki ng 12- hour shifts, we are on the road only three
days a week. We are also on the road before the mass
crush that hits Highway 50 and Interstate 80. W'’'re off
t he road before the nmass conmute to and from work.

The other thing that was brought up is we work
in alife-and-death situation every day. Christms Eve
day, we had four Code Blues -- that neans cardiac or
respiratory arrests -- before noon. You need those extra
days off a week to help regroup yourself and focus back
on what your life is.

It's easier for our night shift people to work
three nights a week full-time than to have to do five
ni ghts a week full-tine.

I n our department, to conpensate for the | oss of
4 hours a week in the pay period, they have given us a
differential so that we | ost no pay. Sone hospitals opt

to keep their full-time listing. W actually are listed
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as part-tinme, but we do get paid to conpensate for the
| oss of the pay. We do have shift differentials between
the night shift and the day shift to encourage, retain,
and recruit seasoned, experienced respiratory therapists.
It has been brought to nmy attention that no | ess than
four people are threatening to quit if we have to go back
to 8-hour shifts. [If that happens, a department that is
al ready under-staffed will be greatly affected.

| have a petition here with 100 signatures from
respiratory care practitioners at Mercy Healthcare,
Sacranento. There's been another 50 that have been faxed
in fromother Mercy Healthcare facilities to the
Comm ssion. W ask you, we inplore you, please |let us
make the choice to work 12-hour shifts. Please continue
for us to be exenpt, respiratory care practitioners and
ot her heal thcare workers.

Thank you.

COW SSI ONER CENTER:  Thank you.

We’ ve got Randy Clark, Steve Harvey, Mary
Gonzales. And if you don’t have any additional new

i nformati on, please be very brief.

MR. CLARK: Yes, sir. [It’'Il be very brief.
My nane is Randy Clark. |’mthe president of
the California Association for Respiratory Care. |'m
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al so a departnent nanager at a |arge hospital in Moddesto,
and | represent 82 licensees at that facility.

As |’ve been hearing, you ve already heard |ots
of testinony through the day, and | believe |I’'ve heard
fromyou that the healthcare industry will be carved out
for another discussion at another tine. So, nmy question
woul d be, what is your tinetable?

COW SSI ONER CENTER: | don’t think we' ve said
that. It was asked if we had the authority to do that.
By July 1, we're | ooking at the nursing exenption.

MR. CLARK: Okay. OCkay. The question would be,
at what tinme would all of us -- which, | guess, there’s
17,400 respiratory care practitioners in this state and
280,000 licensed registered nurses in this state -- when

woul d we know i f that exenption’s going beyond July 1 or

not ?

COW SSI ONER CENTER: Wl |, when we have a
hearing and then -- and vote on it. That’'s when we w ||
know.

MR. CLARK: Okay. | guess that was my question,
sir. M. Chairman, when would that hearing be?

COW SSI ONER CENTER: We have not got to that
point. Part of our problem we have several other

i ndustri es we have to revi ew too.
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MR. CLARK: Ckay.

COW SSI ONER CENTER:  And if we open up separate
wage boards on other industries, we have a | ot of things.
And we have to sit down with our staff and | ook at the
avai |l abl e schedule. So, we do not know right now.

MR. CLARK: Okay. That concludes ny remarKks.
Thank you.

COW SSI ONER CENTER:  Thank you.

MR. HARVEY: Hi. M nane is Steve Harvey. |I’'m
a respiratory care practitioner at John Miir Medical
Center. And | just want to go on record as saying |
represent 50 respiratory care practitioners at ny
facility that all wish to work 12-hour shifts and want to
stay on 12-hour shifts.

Thank you.

COW SSI ONER CENTER:  Thank you.

How about Conni e Del gado Al varez, Charles
Skoi en, Jr., Mchael Arnold, Ellen Bair, and Kinberly
Martin Pickard?

MS. ALVAREZ: Well, | guess | should go ahead
and begin. H . |1'’m Connie Del gado Alvarez, with the
California Healthcare Association. And | want to be very
brief for you today, since we’ve gone on for a little bit

of time.
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| first want to support the statenents that were

made by the advanced practice nurses. And this is a

critical area for our hospitals, as they do provide a

tremendous support to the whole function of the hospital.

And in that regard, we have submitted some draft | anguage

for your review. You should have received a copy,

bel i eve, yesterday. And they just -- the main thrust of

those -- of those draft -- of that draft

| anguage deal s

with the flexible work arrangenents, the advanced

practice nurse issue, and the regularly schedul ed

al ternative wor kweek

So, | understand we' Il be continuing on with
this discussion, so | look forward to working with you in
t he next two weeks, before | |eave.

COW SSI ONER CENTER: Thank you.

M. Neff?

MR. ARNOLD: M chael Arnol d.

COWM SSI ONER CENTER:  Oh.

MR. ARNOLD: No problem M chael Arnold,

representing the California Dialysis Council. 1|’ ve

passed out suggested changes to the port

interimwage order dealing with alternat

ion of the

i ve wor kweeks.

|’ m here representing a group of dialysis

facilities in the State of California.
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facilities, obviously, treat dialysis patients. Dialysis
patients dialyze three tines a week for three or four
hours per day. Dialysis facilities have inplenented a
12- hour workday so that their patients can be
appropriately seen. On Mnday, Wdnesday, and Friday, a
dialysis clinic will open at 6:00 a.m and, generally
speaking, will close 12 hours later, at 6:00 p.m On
Tuesday, Thursday, and Saturday, they’ |l open at 9:00
a.m and then close at 9:00 p.m And in that way, the
staff is happy, the patients are happy, and the dialysis
facility can deliver the care npst appropriately to the
patients.

If -- | guess the entire industry right now
needs sonme guidance fromyou fol ks. And everybody has
said that. If you really want people to be able to
i npl ement a 12-hour day now, you need to say that. |If
you don’t, that’'s fine, but if you do, you need to say
that, or else folks aren’t going to do it, because what
they worry about is that if they inplenment a 12-hour day
now and they are fair with their enployees -- in other
words, the enpl oyees do not have a reduced take-home pay
as a result of the inplenentation of the 12-hour day --
that if that 12-hour day then goes away on July 1, will

the regular rate of hourly pay that they were giving
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t heir enpl oyees on a 12-hour then becone that which is
used for purposes of calculating overtime after July 17
So, you need to solve -- you need some people sone
gui dance here. And until you do, we're going to be in a
gi ant upheaval .

Most of the folks in the dialysis industry have
gone back to 8 hours of straight tine with 4 hours -- 4
hours of overtinme. That's bad for the enployees. The
enpl oyees don’t like it because it nakes it difficult for
themto calculate their benefits, and al so, because if
t hey nmove on to sone other job, they’'re worried that they
wi Il be making that nove based upon a | ower salary than
they were getting when they were paid pursuant to a
bl ended rate for the full 12-hour day. |It’s bad for the
enpl oyers because they have to make all these goofy
cal cul ations that they didn't have to make when they were

just paying straight time for the full 12 hours.

So, | have three suggestions in terns of your
wage order. |If you really nean that -- if you really
want people to inplement a 12-hour -- or to be able to

i npl ement a 12-hour day after July 1 of 2000, you ought
to say that so that -- so that this Section 5 would say
“prior to 1998,” and then -- or -- and insert the words

“or after July 1, 2000,” so people realize that that’s
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what you’'re tal king about.

Secondly, | think that you should make it clear
in your Itemb5 that you're tal king about both those who
are continuing a 12-hour day that was voted upon prior to
1998, and those who inplenment a new 12-hour day after
July 1, 2000, if that’s what you agree that you want to
do.

And then, lastly, you need to give sone confort
to enployers who inplenment this 12-hour day for this
period of time, so that if, in fact, on July 1, sonething
happens by virtue of court order or inaction of this
Comm ssi on, that they are not put at a di sadvantage at
that point in time and that they ' re permtted to go back
to an 8-hour day plus overtinme, based upon the salary
t hat woul d ot herwi se have been in effect.

So, those are our recommendati ons.

COW SSI ONER CENTER: Thank you.

Any questions?

(No response)

COW SSI ONER CENTER:  Thank you.

MR. ARNOLD: Thanks very nuch

COW SSI ONER CENTER: | have one nore, Kathryn
Rees -- | guess the last healthcare. She just cane in

and signed the card; she was |ate.
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MS. REES: Well, | was listening for a long tine
on the box, though.

COW SSI ONER CENTER: Ckay.

MS. REES: Kathy Rees, representing the
California Assisted Living Facilities Association. For
t hose of -- sone of you who know nme, this is not a realm
in which I normally work. But this particular client is
in that continuum of providing direct care to residents.

They’ re not nursing homes, they are not
hospitals; they are the continuumin between. They are
for primarily the frail elderly or the denmentia Al zhei ner
patient. They are for those individuals who need
assistance in their day-to-day lives, their activities of
daily living, and some oversight, sometinmes in rem nding
them how to take their medications, how to get thensel ves
dressed, how to get thenselves bathed. The one thing
that they have totally in common with -- with other Kkinds
of facilities such as nursing honmes and such as hospitals
is that they do have this 24-hour, round-the-clock kind
of care that is required.

| will give you an exanmple nyself. |1’man adult
child with a set of two parents living with me with
advanced cancers, and | have to put them somewhere soon.

And they want to go sonewhere soon. They do not bel ong
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in a nursing hone.

And one of the things that has nade the assisted
living industry so critically attractive to people |ike
me and to people |ike nmy parents is that they have the
confort of being able to go into a safe and secure
environment that’'s very honme-1li ke and know that they have
qual ified people that are there to attend to their needs.
And one of the reasons they go there is because they
don’t want to be in a nursing home, but at the same tinme,
they want to know that there’'s soneone there 24 hours to
make sure that their needs are net.

|’ mnot quite sure how this industry is fitting
into either this draft wage order or, quite frankly,
whether it fits into Wage Order 4. W’'re very confused.
And so, | would only echo some of the remarks that M ke
Arnol d has made and that many of the speakers before ne.
We woul d hope that the inposition of the 8-hour day on
t hese fol ks, who have not necessarily been doi ng 8-hour
days -- they’ve been doing a variety of hours, 12 being
very attractive for all the reasons that everybody has
cited today -- that’s sonething in comon that this
i ndustry has with others. And it has nore to do with the
continuity of care that’'s provided, as well as many of

the -- the enpl oyees’ satisfaction of working in this
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envi ronnent without disruption. And frankly, many of the
enpl oyees enjoy the arrangenent of being able to work a
finite nunber of days a week and have a finite number of
days a week that they do not work.

So, again, | would ask, in your deliberations,
that we work together and try to evaluate what to do with
this particular setting.

Again, I'ma little bit new at some of this, and
sone of the people | represent are very confused about
where they sit, what they ought to do, and how we ought
to handle it. W have fought very hard for many years --
sone years ago, | represented the Al zheinmer’s Associ ation
-- and to have found an approach for Al zheinmer’s and
denentia patients to go, in addition, that is suitable to
their needs, not the nursing hone, has been a very | ong,
hard, uphill battle.

And the watchword of the assisted |iving
nmovenent and the assisted living facility is flexibility
to be able to provide care. And that conmes in ternms of
flexibility in staffing.

So, | would conclude with we’'ll |ook for your
gui dance and your assistance, because | have a hunch
we're going to need it.

COW SSI ONER CENTER:  Thank you.
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Okay. Janmes Neff and Robert Janes -- Jones --

excuse ne, and Tom Cadel |.

MR. JONES: Am | the right Robert Jones? | just

wonder ed.

COWVM SSI ONER CENTER: Yeah, we're off healthcare

ri ght now.

MR. JONES: Yeah. I’ m not heal t hcare.

COWM SSI ONER CENTER: W're on to notion

pi ctures and conputers.

MR. JONES: Okay, great.
COWVM SSI ONER CENTER: And James Neff is first.

MR. NEFF: M. Chairman and nenbers, ny is Jim

Neff. | represent the Mdtion Picture Association of

America, California Group, which is honme to the major

notion picture studios and tel evision productions.

We have been in discussions with the staff and

with others regarding the inpact of this interimwage

order. And we are now sufficiently convinced that

Section 7 of your wage order and Section 8 of the bil

do,

in fact, provide |anguage that essentially will not

change any of the existing collective bargaining

agreenments within the entertainnent industry.

We have 27 collective bargaining agreenents with

t hat covers roughly 40,000 people behind the canera,
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and we’'re just hopeful that the |anguage that’s in your
wage order in Section 7 will, in fact, remain in that
order.

And that’s kind of my comments. Thank you very

much.

COW SSI ONER CENTER: Thank you very nuch.

MR. JONES: Good afternoon, Chairman Center and
conm ssioners. M nane is Robert Jones. [|I'mwth the

firmof Jones Durant, and we're here today representing
the Northern and Southern California Chapters of the
Nati onal Associ ation of Conputer Consulting Businesses.

We -- | provided materials to all of you with
our specific requests, and we have a very specific
request at this tine.

The interi mwage order, we believe, is going to
have a very significant inmpact on the high-tech industry.
And it’s going to have that inpact because of the salary
basis test, which is now going to be witten into the
wage order. | know that there’ s some di sagreement, anpbng

a number of us in the | egal profession anyway, as to the

continuing -- the continuing viability of the prior wage
orders with respect to the adm nistrative and -- excuse
me

-- the adm nistrative, executive, and professional
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exenption. But specifically in the |aw, under Section
21, it provides that until this Conm ssion acts to adopt
a wage order, that we will continue to operate under the
prior wage orders, and that’s what we -- 4-89 -- and
that’s what we’ve been continuing to do, which provides
for the renmuneration test.

To be nore specific, the enactnent of this
proposed order will imrediately renove the current exenpt
status for all highly paid conputer professiona
consultants in California. This -- | have checked with
the industry, and this is somewhere around 100, 000 peopl e
who work on an hourly basis, all of whomare paid in
excess of $27.63 an hour.

| f the Conm ssion acts today to put the interim
wage order into effect with this provision that adopts
t he Labor Code section on the admnistratively exenpt
salary test, we will have to notify -- and we’'re prepared
to do that as soon as possible, which brings ne to
anot her question as to what the inplenmentation date is,
which is one of the things |I understood woul d be
consi dered here today -- but we're going to have to
i mmedi ately notify the conmputer professionals in the
State of California who are working on an hourly basis

that they cannot work any hours in excess of 8 in a day

GOLDEN STATE REPORTING
P.O. Box 5848
Monterey, CA 93944-0848
(831) 663-8851



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

197

or 40 in a week without witten authorization fromthe
enpl oyers who find these |ocations for themto work in
t he high-tech industry.

If, in fact, we do that, they will not be able
to work any hours in addition to that because the
contracts under which they work are fixed contracts for
fixed rates per hour. That nmeans that there will be no
noney to pay themthe time and a half under those
contracts, unless all those contracts are amended.

Now, this isn’'t a new problemthat we first --
that we -- this problem the salary basis test, is
sonething that we ran into ten years ago under federal
law with the Fair Labor Standards Act. And Congress
amended the law to create a specific exenption for
conputer professionals. And what |’ve provided to you in
the information we gave to you -- and | have revised it a
little bit -- is an exenption for conputer professionals
whi ch we believe should be witten into this order.

And 1’11 get to whether you can do that or not
in a nmonent, because |'msure there’'s sone di sagreenent
on that.

But what we did was we took the exact sane
| anguage that specifically exenpts conputer professionals

maki ng over $27.63 an hour and creates that specific
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exenption, which is exactly the sane as the federal
exenption for conputer professionals.

The change that | made in the | anguage was t hat
| -- the only change in the | anguage that | want to
provide to you -- is we took out the primary duties test
and put “whose duties are for nore than one half of their

time,” just to avoid any problemthat would have to do
with trying to -- the federal |aw, of course, uses the
primary -- primary duties test.

But the rest of it is that sanme as Exhibit 4 of
the information | provided to you -- | think it’s Exhibit
4.

If, in fact, this is enacted before we can get
an exenption adopted for these people, this is going to
have a very significant inpact on the high-tech industry
in California. There are ways that the high-tech
industry in California could have this work done outside
California, because it’'s high-tech work. It can be done
by conpani es who are | ocated outside California who' d do
it by way of nodem and that sort of thing. There are
al so going to be sone -- sonme other reasons for the
conpanies to have that work done by their facilities

outside the state. That's the |arge conpanies.

The smal | conpanies, the entrepreneuri al
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conpanies, in California that rely very heavily on these
hourly enpl oyees are going to have a very real problemin
getting their products done, because the people who work
on these projects have to have some continuity in being
able to work whatever hours they need to work to get it
done. And that’'s the reason they’'re paid such high

sal ari es.

And by the way, the $27.63 is not even near what
t he average salary is or the average hourly rate is for
t hese enployees. It’s nmore around $70 or $80 an hour.
Wth some that |’ ve been dealing with recently, they were
at $120 an hour.

Now, | understand -- and so, what we’'re asking
you to do is to adopt the exenption. And |I’m asking you
to do that under 515(b)(2) -- or (b)(1) -- I'’msorry.

And | know that there’s an opinion fromthe Attorney
General's office

-- or at least |I’'ve heard there’s an opinion -- | haven’'t
been able to read the Attorney General’s logic on this --
that you can’'t adopt this exception w thout a wage board.
| don’t think that that’s correct. And the reason |
don’t think that’s correct is because we’'re asking you --
we’'re not asking you to adopt an exenption under the

provisions that -- | think it’s 1178. 1178 is the
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provi sion that provides for a wage board. W’ re asking
you to adopt an exenption under 515(b)(2) -- or, excuse
me -- 515(b)(1), which parallels that |anguage, but has a
sunset provision and makes absolutely no reference to any
wage board.

In addition to that, when you adopt these
orders, 517, under which you’'re adopting these orders,
specifically states that they can be done w thout
conveni ng wage boards, period, and then goes into it
shal |l include sonme other actions.

So, that’s the position that we have. W
respectfully disagree on whether or not it can be done.
| f the Legislature had wanted to require wage boards to
adopt 515(b)(1), they didn't need to wite it in there.
They could have relied on 1178 and gone with that
process.

So, we woul d request that you adopt this.

| f, however, it continues to be the position of
t he board that you cannot act to adopt this exenption to
make it the sanme as the federal exenption to avoid this
problem then we would ask that you act as expeditiously
as possible to create -- or to appoint a wage board so
that we can get this done quickly, because it’s going to

have a very significant inpact in the interim
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The final issue is, the one thing | haven’t
heard di scussed here today is the effective date, even
t hough that’s part of the agenda. And if you are going
to adopt an interimwage order, we're going to need sone
time to nmake sure that all the enployees and people in
the industry are notified that -- of this | oss of
exenption. And we would hope that you woul d make the
effective date -- at |least give us until the end of next
nmonth to make the adjustnents that we need to make in
order to prevent people who are making $90 an hour
finding themselves in the situation where they’ve
i nadvertently worked overtinme, and the people who are
enpl oyi ng them are going to be taking significant |osses
because of that.

And |I'’m here to answer any questions you may
have.

COW SSI ONER CENTER: Go ahead, Barry.

COW SSI ONER BROAD: | appreci ate your
testimony. To bring this down to sort of chil dhood
parables, I'"mafraid today we’ ve got a | ot of Chicken
Little and not enough of the Little Engine that Coul d.

And it seens to ne that, one, these people could
be paid on a salaried basis. | nmean, | know that in ny

of fice when you visited ne, that was sort of m ssion
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i npossi ble, and you indicated to me that other than the
fact that they nust neet a salary test, they woul d
ot herwi se be exenpt under California law. So, it seens
to nme that their -- your contractual relations could be -
- they could becone sal ari ed enpl oyees --

MR. JONES: Wwell --

COWM SSI ONER BROAD: -- without this sort of

end-of -t he-worl d scenari o occurring.

MR. JONES: Well, they actually -- | didn't nean
to --

COW SSI ONER BROAD: No, go ahead.

MR. JONES: | guess | did nmean to interrupt you.
> m sorry.

COW SSI ONER BROAD: No, that’'s fine

MR. JONES: Actually, if we -- we can nake them
sal ari ed enpl oyees, but we can’t make them sal ari ed
enpl oyees under federal -- under the federal precedents.
And the federal lawis -- I’'ve interpreted -- you know,
as |’ve read the law, if they're sal aried enpl oyees,
they’'re not going to work nore than 8 hours in a day,
period. Why would they work additional hours when they
can be paid on an hourly basis to work these hours
anypl ace el se?

This is -- here’s a situation. | have a conpany
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who needs a project done, and they say, “We’'ll pay $100
an hour to have this project done,” and we have a person

who will work this for $80 an hour. And that’s our

mar gi n and covers our -- and covers the cost, the $20.

If we tell this -- if this person works 16 hours a day
for a week -- and I’m not saying that’s inpossible --
they’' Il receive 16 hours at the hourly rate. If they're

sal ari ed, why would they agree to work anything in
addition to 8 unless they're paid a premiumfor that?
And they’'re not going to be able -- we are not going to
be able to pay them an hourly bonus prenm um for that,
under federal precedents.

COW SSI ONER BROAD: Well, except that | -- |
guess |I'm confused, though. | nean, | inmagine that
enpl oyers can build in any nunber of incentives for
people to finish work at an earlier point, you know,
performance bonuses or any other thing that -- that
controls costs, or to say that this work shall be
perforned by a certain date. | just -- in talking --
well, let ne put it this way -- | sort of came away from
our discussion feeling |ike these are the sanme guys who
brought us the Y2K crisis. And it’s perhaps a crisis of
just the sane magni tude, you know, that’s sort of -- it’s

alot of -- a lot of, you know, stress over sonething
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that can be relatively easily resol ved.

And | thought about it a lot after our
di scussion, and | really think that your industry should
cone into conpliance, because |I believe that the
Comm ssion is foreclosed by the clear |anguage of the
statute by creating exenptions for people by elimnating
the salary test. | don't believe that we can do that,
statutorily. That is my opinion. | don’t know what ny
ot her conm ssi oners, you know, feel here, but that is ny
opi nion, and that your renmedy would have been to seek an
anmendnment -- or still is, perhaps -- to seek an anmendnent
to AB 60, but that this Comm ssion, whether it does it
with wage boards or not, cannot change the salary basis

test that is nowin the statute.

MR. JONES: All right. Well, I’mnot asking you
to change the salary basis test at all, Conm ssioner
Broad. |’m asking you to create another exenption. That
can certainly be done with the -- with the -- under
515(b) (1), and it’s something that's -- in fact, is

specifically contenplated by that. And that doesn't --
if that new exenption does not specifically contain a
salary basis test, then it is an exenption w thout a
sal ary basis test, because the salary basis test in the

| aw only applies to that classification that’s set forth
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in 515(a) at this point in tine. There's no place el se
in the | aw where there’'s a salary basis test other than
in 515(a), that |I'm aware of.

And so, what -- and that’s exactly what the
federal Congress did in enacting the exenption to the
Fair Labor Standards Act. It created a new exenption,
which the only part of the exenption is it exenpts from
the salary basis test because it’s created a new
classification which does not specifically rely or
specify a salary basis test.

California will be the only state in the union
wher e enpl oyees who work in the -- high-tech enpl oyees
who work in the conputer industry making nore than $27.63
an hour have to be paid overtine, period. And that is
not what the intent of the legislation was, | don’t
think, is to require $80-an-hour enployees to be paid --
required to either be on salary or paid time and a half.

COW SSI ONER BOSCO: Coul d | ask, does anyone
have an opi ni on over whet her Section 515(b)(1) woul d
enable us to grant this exenption? | know that it’s been
t he general view today that we’'re not going to get into
t hese exenptions. But |'m asking specifically, l|egally,
if we had the desire to do it, could we?

COWM SSI ONER CENTER: I'"ll refer that to our
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attorney.

MS. STRI CKLIN:  Under 515(b), you could -- you
have the authority to nake exenptions. The question is
what type of exenption you would be maki ng and whet her or
not you want to -- | mean, as a body, you want to.

COW SSI ONER BOSCO: No, | understand that part
of it. But say if we were to recogni ze the congressi onal
or the federal statute’ s exenption of these conputer
professionals and if we wanted to sinply put that same
exenption into being here in California, could we do that
wi t hout havi ng a wage board or any other proceedi ng?

MS. STRICKLIN: | don’t know that you coul d.

COW SSI ONER BOSCO. Do you know t hat we
couldn’ t?

MS. STRICKLIN: | don’t know that you couldn’t
either. 1'd have to |look into that.

It seenms to me that there’s nothing -- that the
salary requirenent is there in 515(a).

COW SSI ONER CENTER: | think --

MS. STRICKLIN: And the other exenptions were
sonet hi ng beyond salary, in 515(b).

COW SSI ONER CENTER:  Well, | think it would be
the position of the chair that we could not, unless we

determ ned that we could. And really, we’ve heard from
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this individual. There m ght be a conputer consultant
out there that enjoys overtime under the change in |aw.
COWM SSI ONER BROAD: M. Chairman?

COW SSI ONER CENTER:  Yes.

COW SSI ONER BROAD: | believe -- and, of
course, we can discuss this at length -- but | believe
that -- | was somewhat of a participant in the process of

this bill.

MS. STRICKLIN:  Yeah.

COW SSI ONER BROAD: In fact, | had sonme hand in
drafting this section. And it was intended to nmake the
salary -- to codify a salary test and the “primarily
engaged” test in California |law for all exenptions.

MS. STRI CKLI N: Ri ght .

COW SSI ONER BROAD: And Section (b)(1) was
intended to allow the Conm ssion to create further
exenptions within those paranmeters, but only until a
certain date, at which point the Comm ssion was no | onger
legally permitted to create cl asses of exenptions, and
that Section (b)(1l) did not relieve the Comm ssion of its
authority or the requirenent that it operate under wage
boards. In fact, only where the Legislature specifically
grants the authority to operate w thout wage boards nay

t he Comm ssion operate wi thout wage boards, as it’s the
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wage board process that makes the Commi ssion’s process,
insofar as it's exenpt fromthe Adm nistrative Procedure
Act, constitutional in the sense that it grants the
public procedural due process. And that’'s, | think, a --

based on earlier litigation involving the Comm ssi on.

So, | mean, that’s ny understanding of it. And,
you know, | could be wong, but |I believe that that is
accurate.

MR. JONES: M. Chairman, | think that the
statute -- we’'re ready to -- you know, if this enacted,

we're certainly ready to defend it. And | think that the
law is specific, no matter what the intent was. 515(a)
specifically deals with the duties that are currently
termed executive, professional, those -- admnistrative,
those duties. | nmean, it’'s specific.

And the other thing is that, while there is sone
prior |aw on wage boards and what they’'re there for, that
| aw woul d -- and Comm ssioner Broad is right -- that |aw
specifically says that the -- AB 60 says, “W’re making
specific exenptions.” And so, if, in fact, the lawis
still good law, then the Legislature didn’t have the
authority to make those exenptions.

But if you | ook at 517 -- and that’s the only

authority I found for this board to enact even this
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interimorder, because what you are, you're -- | don’'t
know what the authority is for this board to adopt an
interimorder, because the legislative act itself says --
the only way | see that you can adopt any order is under
517. And 517(a) specifically says, “The Industri al

Wel fare Conm ssion shall, at a public hearing to be
conducted by July 1, 2000, adopt wages, hours, and
wor ki ng condition orders consistent with this chapter

wi t hout conveni ng wage boards, which orders shall be

final and conclusive for all purposes,” period. It then
goes on to say that those hearings shall include certain
things, but it doesn't say that it'll be limted to that.

And | think that the -- that the courts would
find that the -- that, in fact, this board would have
acted appropriately in adopting this exenption to prevent
this probl emunder 515(b)(1) and that they can do that
under 517 because it’s specifically allowed. And that’'s
what we’re asking for.

COW SSI ONER CENTER: Thank you.

Ot her questions?

(No response)

COW SSI ONER CENTER: If the interimorder is
passed today, it would go into effect February 15th.

MR. JONES: It would be February 15th if it went
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into effect today?
COW SSI ONER CENTER:  If we -- if it’s passed
t oday, yes.

MR. JONES: And could the board consi der

extending that to the 30th? | nmean, the notice was that
we woul d set that -- that the board would -- we would
testify about that today. So, this is -- I’mnot sure

where the 15th came from

COWM SSI ONER CENTER: That's the earliest it
woul d go into effect.

MR. JONES: That's the earliest it would go into
effect. So, we would urge this board, if, in fact, they
are going to not act on our proposal, that we limt the
damage this will cause in the industry by allow ng us the
time to correct, to at |east the end of next nonth, 30
days, and that they convene a wage board on this issue as
qui ckly as possible so that we can get this addressed.

COW SSI ONER CENTER:  Thank you.

MR. JONES: Thank you very nuch. And I’1]
provi de revised | anguage.

COW SSI ONER CENTER: | have Steve Zieff, Ron
McKune, Janes Abrans, Kelly Watts, and John Zai nes.

We have John Zai nmes?

MR. ZAIMES: Yes. That’'s nme. Wuld you |ike nme
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to begin? | was the |last one called, so --

COW SSI ONER CENTER: ©Oh, yeah. \hatever.

MR. ZAIMES: Very well.

COW SSI ONER CENTER: Then who wants to go
first? | did themin reverse order here.

Steve Zieff?

It should be Ron McKune.

There you go. Go ahead, sir.

MR. McKUNE: Good afternoon, Chair Center and
menbers of the Conmi ssion. M nanme is Ron McKune, and
|’ ma consultant with The Enployers Group. | am here and
speaki ng at the request of Bill Dahl man, president of The
Empl oyers Group.

The Enpl oyers Group is an associ ati on whose
m ssion is to support the enpl oyee and | abor relations
functions of the enployer community in California. W
have a nenbership of over 4,500 -- 4,500 conpanies. They
enpl oy over 200 -- they enploy over two mllion people in
the State of California.

You’ ve heard fromthe California Chanber of
Comrerce and the California Enployers Coalition. The
Enpl oyers Group concurs with their position.

The Industrial Welfare Conmi ssion is called to

revi ew exenpt status. The Enployers G oup asks that the
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Comm ssion | ook at all duties, including duties that
emanate fromthe duties primarily used to neasure
exenption to neet the exenpt tests.

And | astly, The Enpl oyers Group accepts the
concl usi on reached by DLSE in the nmeno of Decenber 23rd,
1999, that AB 60 does not prohibit on-duty meal periods
where the nature of the work requires it. W ask that
| anguage fornerly used in that regard again be printed.

Thank you.

COW SSI ONER CENTER:  Thank you.

VWho did | call next? Was it Jimor Kelly?
Kelly.

MS. WATTS: Thank you, Chairman Center and
menbers. M nanme is Kelly Watts, and I"'mw th the
American El ectronics Association. |’mgoing to be very
brief.

We have three specific issues that we’'d like to
address as far as clarification is concerned in these
draft wage orders.

Number one, in Section 4, which is daily
overtime, general provisions, in Section (A and (B),
we' d |ike to suggest adding the phrase “in a single
wor kweek” to the end of each sentence. Qur concern is

that if we have an enpl oyee who works the back end of one
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week, the front end of another week, that we would be --
the enpl oyer woul d be responsible for overtinme and then
per haps doubl e tine.

And nunmber two, in Section 9, regarding neal
periods, Part (B), we'd like to see a provision addi ng
that would state, “In addition, the first and second neal
peri ods may be schedul ed consecutively.” This woul d
all ow for one full hour of a neal period rather than two
separate hal f-hour neal periods, if the enployee decides
to do so.

Thirdly, in Section 5, dealing with alternative
wor kweeks, the wage order is referring to the
grandf at hering-in provisions for existing 10-hour shifts
and states than, “An enployee nust submt a witten
request to maintain their 10-hour shift, and that the
request and approval shall be made within 90 days of the
effective date of this order.” W would like to clarify
that the effective date mentioned is the date that this
order is approved, possibly here today.

And those are our concerns at this point, and we
appreci ate the opportunity to clarify these issues for
our menbers.

COW SSI ONER CENTER: Thank you.

MS. WATTS: Thanks.
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COW SSI ONER CENTER:  Janes.

MR. ABRAMS: Thank you, M. Chair. M nanme is
JimAbrans. |I'mwth the California Hotel and Mot el
Association. |I'mhere to speak with specific reference
to the lodging industry in California. First, by way of
general coment, we support the remarks and suggesti ons
and observations that were made by the California
Enmpl oyer Coal ition.

Wth specific reference to the | odging industry,
there are two main issues that we think, while they
arguably apply to all enployers, are specifically germane
to the | odging industry.

The first has to do with the exenption for
adm ni strative, managerial, and professional enployees as
it pertains to part-tine enpl oyees. The comment has been
made that -- in the position paper, if one would call it
that, the legal opinion fromthe chief counsel to the
Labor Conm ssioner -- that any part-tine enpl oyee who
ot herwi se woul d neet the duties test to be considered
exenpt cannot be considered exenpt no matter how few
hours a week he or she m ght work, unless the salary is
at least two times the mninum wage or the $1,933.33 a
nmonth. And you’ ve tal ked about that a great deal.

And with all due respect, | think there is a
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prem se here that Assenbly Bill 60 somehow mandat es t hat
conclusion. And | respectfully would submit to you that
it does not. And | think it’s inmportant that we very
qui ckly go back and revisit the whole idea of why a
salary was put into the wage orders, going back many,
many years before, which is that, one, to be exenpt a
person has to have duties that are exenpt, you have to
have the kind of duties that a manager, a professional,
or someone in an adm nistrative capacity, executive
capacity, would have. And secondly, you have to be paid
enough so that the designation of your duties, the
characterization of your duties, isn't a farce.

And if you go back through the hearings that
have been held in past years regarding the various
changes in the wage orders, the key has al ways been that
you can’t call soneone a manager unless you pay him or
her a certain amount of noney that is consistent with the
seriousness with which you are ascribing -- you' re
ascribing to the duties.

And having said that, | -- we’ve now taken it
out of the wage board process and we’ve put it in
statute, and the Legislature has said it has to be at
| east two tines the m ni nrum wage.

That never really addresses the issue, though,
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of what you do with part-time enployees. And | -- in the
docunent we sent to M. Baron a couple of days ago, if
you take the exanmple that M. Locker put forward in his

| egal opinion, he says, for exanple, if we have an
attorney who is paid $2,000 a nonth and the attorney
says, “l only want to work part-time; | want to work half
a week, | want to work 20 hours a week,” and the enpl oyer
says, “That’'s fine. This is a $2,000-per-nmonth job. You
want to work half a nonth, 1’1l pay you half of that.”
mean, one would agree that the quid pro quo, $2,000 for a
full month’s work, if we're going to cut the equation in
half on one side, it needs to be cut -- the equation has
to be cut on the other side.

The opinion of M. Locker is that this attorney,
who is exenpt -- his duties are clearly exenpt by virtue
of being a professional -- is now no |onger exenpt
because he’'s being paid on a part-tinme basis. And the
rationale for that -- and | presunme that that is at | east
part of the rationale that the Comm ssion is relying upon
and voicing -- is that you cannot ever be deened to be a
prof essi onal enployee in terms of your duties if you
don’t have ultimte control over your hours. And that'’'s
basically what M. Locker says, that the quintessenti al

test of whether you are truly exercising exenpt duties is
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t hat you have control over your time. And if, in fact,
your enployer says, “You' re only going to work 20 hours a
week, 10 hours a week,” or whatever, then it doesn’'t
matter that you' re a doctor or a |awyer or that you' re
paid a mllion dollars an hour. You can’t -- you just
cannot be exenmpt. And with all due respect, | think that
is way w de of the mark.

Secondly, if you take a | ook at this, you could

say, for exanple -- and this comes up constantly in the
| odgi ng i ndustry -- you have a food and beverage manager,
for exanple -- and I will submt to you that there are

many food and beverage managers whose duties are clearly

exenpt
-- and if you will, just for the sake of argunment, all ow
nme that -- and these people will be paid perhaps $60, 000

a year. A lot of themwant to work part-tinme. The

enpl oyer wants part-time because it’s a 365-day-a-year
seven-day- a-week operation. And so, a lot of these
people say, “l’'d like to work, you know, 20 hours a
week.” And the enployer says, “That’'s fine. This is --
if you were working full-time, 1'd pay you $60, 000, but
because you're going to be one of three people now anong
whom |’ m going to split this job up, you know, 20 hours

each perhaps, or whatever it happens to conme out -- |11
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pay you $20,000.” And the cost is actually nore than
t hat, because now you have three people who probably
gqualify for benefits.

And if you take the position that because this
enpl oyee, who, if he were working full-tinme, would get
$60, 000, is now only working, let’'s say, a third of the
time and getting $20,000, is no |onger exenpt, M. Broad
suggested that this would make a nockery of the
exenption. | really do -- and | nmean this with respect -
- I think to hold that part-tine enpl oyees can never be
exenpt, period, by definition, if they -- unless they get
-- unless they get at |east $2,000 -- the $1,933.33 a
nmont h, each of them maybe two, three, or four people al
doi ng one person’s job, getting, in essence, three or
four times what that job is worth as a whole, | submt
that that really makes a nockery out of what the whole
pr of essi onal exenption was all about.

That -- so, we do feel that there needs to be
clarification and an enunciation of the fact that, in
fact, part-tinme enploynent, if you otherwi se qualify for
t he exenption because of your duties, is sonething that
is permtted under the -- in your interimwage order

Secondly, M. Locker opines in his Decenber 23

docunment -- and | say this with a ot of respect -- it’'s
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an excell ent docunent to get everybody started down this
pat h

-- that you cannot have any kind of in-kind conpensation
to people and treat that as any sort of conpensation in

j udgi ng whether or not you’'ve net the $1,993, or the two
times the m nimum wage. In the |lodging industry, a |ot
of managers who, again, | would submt to you, neet the
duties test, they are clearly primarily engaged in exenpt
duties, will receive free housing. And this, you know,
wi Il range anywhere from $500 to $1,000 a nonth, in terns
of housing that they don’t have to pay. And we have

al ways submtted that the value of either all or at |east
sone of the benefits that the enployer pays these exenpt
peopl e should be entitled to sonme sort of a credit or
factoring into the cal cul ation of whether or not the

enpl oyer is, in fact, nmeeting the two tinmes the m ni num
wage test. | amnot submitting to you that it
necessarily needs to be on a dollar-for-dollar basis, but
it is ridiculous, for exanple, if |I have a nonexenpt

enpl oyee and | provide himwith free housing, | can take
a neal and lodging credit, up to several hundred doll ars
a nonth if you conmbine themall, against ny m ninmum wage
obligations, but I can't take the sane val ue of that neal

or that |odging or whatever else and credit it against ny
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$24, 000, roughly, per year conpensati on.

And | -- again, | think -- | think, with all due
respect to M. Locker, that that is sonething that goes
way beyond what AB 60 says and requires. And | think
it’s going to start causing a |lot of people in the
| odging industry to say to their manageri al enpl oyees,
“That’s fine, we'll pay you the $24,000 or whatever it is
we' re paying you, but now you are going to have to start
payi ng for your |odging and for your meals and for other
things like that.”

And then, lastly, | do want to suggest that as
it relates to alternative workweek schedul es, there is a
provision in your draft order that defines what a -- what
the term*“affected enployees” and “work unit” neans. And
it says that in sone cases, it can all -- go all the way
down to one or very few people. But that appears only in
the section of your wage order that relates to the
heal t hcare industry. And other people have pointed out
that it needs to be applicable to enployers and enpl oyees
in all industries.

Those are ny coments. | would |like to answer
any questions that you m ght have.

COWM SSI ONER CENTER:  Conmi ssi oner Broad?

COW SSI ONER BROAD: Yeah. Taking them sort of
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backwards, that test of what constitutes an appropriate
unit for other than healthcare, it is in the wage orders
that are reinstated, so, seeing that you're reading --
you woul d take our interimwage order and put it against
t he other provisions of the existing wage orders. Then
that is what goes into effect, which is the same answer
for the question about nmeals and | odging. There has
al ways been a provision that allows enployers to credit
the value of the nmeals of |odging. And | would direct
you to every one of the wage orders, and -- which
actually lists a room shared, an apartnment, where there’'s
a couple, and so forth, the value of that that may be
credited agai nst the enployer’s m ni mrum wage obl i gati on.
So, in fact, that issue is dealt with, is not in any way
af fected by what we are doing today.

MR. ABRAMS: But may | ask, then, for
clarification? Then is it the position of this
Conmmi ssion that the statenent in M. Locker’s Decenber 23
opinion -- let me finish ny question, please, M. Broad -
- that in deciding -- in determ ning whether an enpl oyer
has paid the $1,993.33 per nonth, there can be no credit
-- that is his word -- there can be no credit for any in-
kind -- let ne finish, please -- and in-kind

conpensation, such as, for exanple, |odging or neals?
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So, if your positionis -- the Conm ssion’s position is

t hat taking Wage Order 5-89 as anended in 1993, plus this
interimorder, if it’s adopted as it is, if you re saying
that that overrides and obviates the statenment in the

opi nion that’s been given to --

COW SSI ONER BROAD: No, |’m not saying that at

al |
MR. ABRAMS: Well, then -- then --
COW SSI ONER BROAD: Not at all.
MR. ABRAMS: -- it’s either one or the other.
COW SSI ONER BROAD: No, it isn’t, because his
statenment -- your relief, as it were, is a deduction off

the cost of the enployee’s paycheck, not a change in
whet her the person has exenpt or nonexenpt status.

Now, as to the first -- your first point,
really, again -- and I -- maybe |I'’m m ssing sonething or
maybe, with all due respect, you' re m ssing sonething --
if the enployee is a part-tinme manager, professional
that’s exenpt, they are exenpt, correct? And therefore,
they can be permtted -- required by the enployer to work
any nunber of hours w thout overtine.

MR. ABRAMS: Yes, but -- but your statenent
presunmes that he or she is exenpt not only because of the

duti es, but because he or she is paid at least -- let’s
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say it’s $2,000 a nmonth, all right? It’'s $1,993. 33;
let’'s say $2,000. That, under your scenario -- and |
listened to you in discussing this with other people --
is that the only way a food and beverage manager at a
hotel who works 10 hours a week, because that’'s what

wor ks for everybody, can be considered exenpt so that he
or she m ght work nore or |ess hours sone days than

ot hers, and sonetinmes go over 8 hours in the day wi thout
an overtinme problem is that he or she gets paid $2,000 a
nmont h and, in fact, has exenpt duties.

And what |'’m saying to you --

COWM SSI ONER BROAD: Correct. But why do you
want an exenption for someone that never works nore than
10 hours a week? You never incur any overtine cost.

MR. ABRAMS: But the 10 hours, M. Broad -- the
10 hours is -- it my be the general rule, but the
enpl oyee may, on a given day, work 10 hours, which, if
he’s not exenpt or she’'s not exenpt, is going to be
overtime for two hours. O on another -- if a person’s
wor ki ng 20 hours a week, sonetinmes he or she will work 22
hours a week.

COW SSI ONER BROAD: Or 32, or 42, or 52.

MR. ABRAMS: Well, but if you re worried about

the abuse factor -- and that’s what | kept hearing you
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and M. Rankin tal ki ng about, is the abuse -- don't throw
the baby out with the bath water. Build in sonme -- the
vast majority of enployers in this state are not about to
abuse their enployees. WMany -- there are sonme who do,
and they ought to be guarded against, | agree with you.
But don’'t say to yourself, because a nethodol ogy of
providing flexibility and equity in pay nay arise to the
| evel of providing some avenue for abuse neans that we
can’t go forward. Build the walls against the abuse, but
then recognize that if what you're doing is getting paid
t he equival ent of $2,000 a nmonth, and if your duties are
truly exenpt, but you' re only working half tinme, you
shouldn’t get paid on a full-tinme basis.

COW SSI ONER BROAD: Well, we have no proposa
of any sort before us on this issue. And so, | don't --
| think it’s, at this point, quite premature to talk
about this.

MR. ABRAMS: Can | go back to your statenment --
and, M. Center, and | appreciate your being indul gent --
this is critical.

Do | understand you, M. Broad, that if -- that
if I have a person who is an exenpt enpl oyee, general
manager of the hotel, gets whatever he or she gets paid,

lives full-time on the property -- and let’s assune for
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t he sake of argunment that the value of the unit is $500 a
month -- what you're telling ne is that under Wage Order
5-98 (sic), as anmended in 1993, | can take a credit,
which is -- it’s a nmeal and | odging credit -- against the
$24, 000- per-year conpensation | have to pay himand still
treat him as exenpt?

COW SSI ONER BROAD: | believe that you should
di scuss that with M. Locker

MR. ABRAMS: No, sir. But with all due respect,
| need to -- this Conm ssion has the ability and absol ute
responsibility to tell people what AB 60 nmeans. And M.
Locker is a lawer like the rest of some of us, and is
out there desperately trying to interpret this for his
constituency, which are the enpl oyees who enforce this

law. But he has said, in my opinion and the Labor

Comm ssi oner -- deputy Labor Comm ssioners in enforcing
it, “You nmust go by this rule, that if | give you a free
apartnment, you can’'t take any credit for it.” Now, al

|’ msaying is | think, with all due respect to M.
Locker, that’s wong. This is the entity that needs to
make it clear.

COW SSI ONER BROAD: Well, the other problem
that sort of conplicates that whole credit thing is that

-- is the fact that the current m ni nrum wage was created
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by initiative. And therefore, |I'’mnot even sure that the
credit still remins |awful at the present tine.
MR. ABRAMS: Then -- if that is the case, then

you need to make it clear that the wage and hour credit
in Wage Order 5-98 (sic) -- 89 -- excuse nme -- is no

| onger in place. Al of that is going to start to drive
sone very significant econom ¢ changes throughout --

t hr oughout the workpl ace.

COWM SSI ONER CENTER: M. Abranms, we’'re not
prepared to do that today, but we’'ll defer to | ega
counsel .

MR. ABRAMS: AlIl we can do is put the points
forward. Thank you.

COW SSI ONER CENTER: | won’t go anywhere -- go
ahead -- | don’t want to expand the debate.

MR. ZAI MES: Thank you, M. Chairmn and nenbers
of the Comm ssion. M nane is John Zainmes. | represent
a group of energy generators with facilities up and down
the State of California, who are typically engaged in 24-
hour operations. And nmy comments today are very narrowy
focused. They are focused on -- principally on the
alternative workweek schedul e section of AB 60, and they
are focused in particular on an interpretation of that

section that has been advanced clearly by M. Locker in
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hi s menorandum but | believe also by the board, that
there is a limtation on the length of a shift, under an
alternative workweek schedule, to 10 hours per day.

And |I’m going to wal k you, just briefly, for a
nmoment, through a statutory interpretation that wll
include a | ook not only at the statute, but at the
| egislative history of the statute, that | hope wll
convince you that that is an erroneous interpretation of
the statute.

And | want to qualify that by telling you I did

attenmpt to appear at the hearings in Los Angeles a nonth

or so ago. | did present this, in the formof a witten
subm ssion to the Comm ssion. | was unable to stay for
oral testinmony. | have been in communication with M.
Locker on his position on this. And, in fact, he -- it

was he in a recent discussion who suggested that |
present nmy coments to the Conm ssion, because when we
started to tal k about the legislative history, | think
that that caused hima little bit of pause about the
interpretation he had devel oped.
First of all, let me make clear that as | --
COW SSI ONER DOVBROWSKI @ Just for tinme, is your
i ssue you have an alternative workweek and that you want

to work overtime and pay them overtine?
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MR. ZAI MES: The issue is, we have an
alternative workweek in which we want to have a set of
12-hour shifts under the alternative workweek, on a
regul arly schedul ed basis, and we want to pay overtine
for the eleventh and twel fth hours under the -- under
t hat .

COW SSI ONER DOVBROWSBKI :  Ckay. For tine's
sake, we have -- we have been revising this draft, and we
have a basis of fact that’s been prepared that we will be
voting on an issuing. And | think your issue is
addr essed.

MR. ZAIMES: Okay. | don’t know if | should --
if I should waive ny comments, then. You' re suggesting
it may be addressed favorably to me? O should I --

COW SSI ONER DOVBROWBKI @ Yes. Yes. Yes.

(Laughter)

MR. ZAIMES: All right. Lawers are highly

di strustful by nature, so | wanted -- | wanted to be

sure.
Very well, then. Based on that, ['IIl refrain.
And as | said, if the Comm ssion wants -- in the

absence of ny oral presentation, wants to | ook at ny
prior witten presentation, that was subnmtted at the

time of the Decenmber 15th hearing.
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Thank you.

COW SSI ONER CENTER:  Thank you.

| think that’s it.

Thank you.

MR. ZAI MES: Thank you.

COW SSI ONER CENTER:  Conni e Cl endenan, Peter
Kelli son, Al an Shanedling, and Rolf Cl aussen.

MS. ISERI: Shall | -- shall | start?

COW SSI ONER CENTER:  Yes.

M5. ISERI: Chairman Center, comm ssioners, |’'m
Joyce Iseri, with the California Alliance of Child and
Fam |y Services. Connie Clendenan was our w tness, but
she, unfortunately, had to leave, so | will be even
briefer than we woul d have been.

The issue | wish to speak about today concerns
on-duty neal periods. It was alluded to very briefly by
t he previous witness for the Enployers Council. W do
have other issues we intend to raise before the
Conm ssion, but at a future date.

For today, though, the -- | just wanted to
explain the California Alliance of Child and Fam |y
Services is a statew de organi zati on of providers of care
for foster children, very generally. They do provide

services to kids also in their hones, but also, the issue
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for today is out-of-home residential treatnent services
provided in what are commonly called group hones for
chi |l dren.

There has been a question raised about whet her
on-duty neal periods are still allowed under the
provi sions of AB 60 and the interimwage order that you
are going to be voting on today. Specifically, in the
| etter that we have sent to the Conm ssion, we quote the
rel evant sections of AB 60 and the interi mwage order,
but al so the provisions of Wage Order 5-89, as anmended in
1993, which has further elaboration and nmentions the
i ssue of on-duty neal periods and nakes that allowance
and sets out the conditions for when you can have those.

| can get into nore detail about why on-duty
nmeal periods are inportant in group honmes, and | would do
that -- | know you're short for time. But suffice it to
say that on-duty meal periods serve two very inportant
pur poses in group hones.

One, they are part of the treatnent program for
the children in care. These are enotionally disturbed
ki ds who need a very intensive, structured program and
it’s 24-hour residential. Meal periods are not just for
t he conveni ence of the enpl oyees so that they can eat a

meal and have a break; they're also part of the
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progranmatic treatnent given to these foster children.
These children need to learn how to function within a
fam |y, how to act appropriately, you know, how to sit
down at a table and eat, and not get into fights or get
into assaultive behavi or. The ot her inmportant function
served by on-duty neal periods is for overnight staffing.
Again, this is 24-hour care. Typically, in a smll, six-
bed group hone where they re trying to sinulate a famly,
you have one staff person overnight. [It’s not feasible
to get relief staff to conme for 30 m nutes or 60 m nutes
in the mddle of the night so that the regular staff
person can have an off-duty neal. | don’t think we could
even recruit anyone to cone, say, at three o' clock in the
nor ni ng.

So, those, very briefly, are the reasons why on-
duty neal periods are inportant. M letter does go into
a | ot nore expl anati on about the kinds of children who
are being cared for in group hones, what the enotional
and behavi oral needs are, and why neals are an inportant
part of the whole treatnent provided by group hones.

VWhat we’'re asking the Commi ssion to do today is
to clarify that, yes, on-duty neal periods are still
al l owed as an option by AB 60 and this interimwage

order, and in the future, when you issue a final wage
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order, to retain that option. Those are -- that’s what
we' re requesting.

COW SSI ONER CENTER: Thank you.

MS. I SERI: Thank you.

MR. CLAUSSEN: Thank you, M. Chairman. M nane
is Rolf Claussen. | represent the Geater California
Li very Association as well as |I’m an owner of Barrington
Livery, a |inousine service in southern California.

| m here on behalf of all the nenbers of the
association in regards to AB 60. Linpusine operators
currently provide public ground transportation, and we --
the reason why we use the term*“livery” is that we don’t
provi de just |inmousine services, but, as well, sedans,
vans, and bus services for clients throughout the State
of California.

In the normal conduct of business, livery
operators conpete with various other providers of
transportation services, including taxicabs, van
shuttles, and franchi se |inousine conpanies. One mgjor
factor of a consumer’s decision in using our service is
based on price. Now, while we're -- we are regul ated by
the California PUC Charter Party Division and they do not
allow us to offer or |ease vehicles to a chauffeur unless

t he chauffeur owns their own -- or has their own
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particul ar license. Such arrangenent is allowed for the
taxi cab industry, the van shuttle industry, and these --
what we woul d call subcontract |inousine operators. The
vast -- these operators, the taxicab operators and so
forth, do not have to require with any kind of m ninmum
wage or overtinme |aws because they are consi dered
subcontract.

In recent years, we have had an increase of
operators, nationw de |inousine operators, conmng into
our state that are opening up subcontract driver
arrangenents with their chauffeurs, which basically neans
that they are selling vehicles to the chauffeurs,
requiring the chauffeurs to get licenses, insure
t hensel ves, and so forth, and bear the entire cost of
operating. By doing this, they, again, avoid the
requi renments of meeting |labor laws in regards to
overtime, mninmm wages, and so forth.

The operators in our association do have
enpl oyees. We do conply with the current regul ations
t hat
-- with the PUC as well as the |abor laws within the
state. Now, since the daily overtine does not affect
t hese other operators, it does put our conpanies at a

conpetitive di sadvantage, nanely because we conpete for
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t he sane bl ock of business.

In the -- the reason I'’mtalking to you here
today -- and | wote this down -- I'mgoing to set this
asi de here because | can really do this better this way -
- chauffeurs in our industry are paid on a per-job basis,
wher eas the subcontract, as you understand, is they can
get a percentage of the deal and the conpany takes the
ot her percentage. In our industry or with our enployees,
we pay the chauffeurs a percentage of the job that they
do. Now, the percentage of the job is generally
cal cul ated on an hourly basis. W guarantee them a
certain amunt of hours to do a job, and then the rest of
the incone that they receive is fromgratuities that are
handed to themfromthe clients that participate or use
t he vehicl es.

Now, because we don’t control the volunme of work
or when the work happens, on a day-to-day basis the
volume or the work fluctuates. One day a driver may have
one or two jobs, the next day he may have five or six
j obs, which translates to one day he will get 2 hours’
worth of pay or 4 hours’ worth of pay, and the follow ng
day he can get upwards to 16 hours’ worth of pay.

Now, with AB 60, what is happening here is we,

as operators, have to reconsider how we assign work to
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chauffeurs. When they | ose the days of work, they cannot
make them up on the follow ng days, if we follow by this
-- this new bill here, which, in turn, will take

chauffeurs that are full-time enployees that do get

fringe benefits and so forth, and they will becone part-
time enployees. 1It’s not sonething that we as an
i ndustry want to see happen. [It’s not sonmething the

chauffeurs want to see happen. But it’s sonething that
will inevitably happen because we cannot afford to pay
overtime for enployees that work only 30 hours a week or
40 hours a week.

Now, a chauffeur that does work 40 hours a week
actually earns a considerabl e amount of nobney and
actually earn nore than the medi an average of enpl oyees
nati onw de.

So, | amup here asking for your consideration
in allow ng an exenption on the daily overtinme. W are
in conpl ete support of the 40-hour overtinme, and we do
pay our chauffeurs over 40 hours overtinme. But because
of the daily constraints and the shifting of the work,
not havi ng enough work one day and too nuch the other
day, that puts a burden on our businesses and does -- and
will, if we do comply with the 8-hour day, put a burden

on the chauffeurs and definitely | ower their wages. So,
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|’ msure that they would be nmore -- would like to keep
things the way they are, so to speak, and earn, you know,
a good, confortable |iving.

So, thank you for your tine.

COW SSI ONER CENTER: Any questions?

(No response)

COW SSI ONER CENTER: Thank you.

MR. SHANEDLI NG M. Chair, nmenbers of the
conmttee, nmy nanme is Alan Shanedling. |’ m president of
Fl eet wood Li mousi ne in Los Angel es.

First off, | have a question, in that nmany of --
people in our industry, including ny own conpany, operate
24-hour operations. Fromeleven o' clock at night until
seven o' clock in the norning, we have sonebody in the
office by thenselves. And | question how we handl e the
meal situation, since, to be honest with you, at three
o’'clock in the nmorning, we d probably have to wake them
up to get thema neal. So, | don’t know how that cones
into play or how we deal with that.

Second of all, |I’ve been asked by nunerous other
operators as to how to deal with this overtime situation
with AB 60. And | tell themthey have three choices:
they can pay it in accordance with AB 60, they can hire

addi ti onal chauffeurs to cut down on their overtine, or
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t hey can adjust the pay that the chauffeur nmakes. When |
say “adjust,” as Rolf said, we pay the chauffeurs by the
job. Over 80 percent of their work is transfers, either
airport transfers or point-to-point transfers, for which
they are given a m ni num nunber of hours, two or three
hours. Usually, in 90 percent of the cases, it does not
take that m ni num anount of tine to conplete the job.

That “non-driving tinme,” quote-unquote, is not applicable
to overtine. Those chauffeurs today are getting that
time as overtinme on the 40-hour basis. |If we have to
start breaking down the 8-hour day and seei ng whet her or
not they qualify for overtime over 8 hours in a day or 12
hours in a day for double tine, we're also going to start
| ooki ng at whether or not they qualify -- whether there’'s
an overlap in jobs, such as, if we give themtwo hours
going to the airport and two hours -- or two and a half
hours com ng out of the airport in Los Angeles, what if
they have a pickup in Beverly Hills going to the airport?
It takes an hour. They’ ve got a pickup at the airport
within 20 m nutes thereafter going to Santa Monica. They
do the whole thing in two and a half hours, and |’ ve paid
them for four and a half hours. Two hours isn’t
applicable to overtime. Right now, they're getting that.

We can | ook at the 24-hour clock and bring a
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sixth day into play with the chauffeurs, because many of
our jobs do go past mdnight. [It’s not unusual for a
job, let’s say, on an as directed, out for an evening,
starting at seven or eight o’ clock at night, to go till
one, two o' clock in the norning. W can pick up a sixth
day that way.

Travel tine we can start |ooking at. Drivers
take the cars -- generally take the cars honme. [If they
have a pickup close by their home, even though we pay
themthe travel tinme right now, they're not -- it’s not
applicable to overtinme because they didn't actually earn
it.

VWhat this is doing, this bill is doing, is
turning a relationship that is fairly cordial right now,
bet ween t he enpl oyer and enpl oyee, into a conflict. And
it’s turning it into a battl eground.

Two exanples. |In 1989-1990, | was audited
because of the fact that the industry lost its exenption
at that point in tinme, mstakenly, when truck drivers
becanme -- fell under the overtine rules. | had an
auditor conme in, and we cal cul ated together. And seeing
what | had to go through, an auditor told me, he says, “I

can’t tell you officially,” he said, “Pay them over 40

hours in a week; the hell with the 8 hours per day. Your
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chauffeurs are better off being paid under the federal
standard.”

Just now, the first part of January, |’ve had to
cal cul ate, based on AB 60. | had a driver, ny senior
driver, under the 40-hour week, he would have been
entitled to 7 hours of overtine. Under a calculation of
AB 60, wi thout any adjustnments, he would have been
entitled to 9 hours. After | |ooked at the duplication,
he received overtinme for 4% hours. |1’ve got a very
unhappy senior chauffeur right now. But | cannot afford
to pay double time. | cannot afford to pay tinme and a
hal f greater than what |’ m paying over the 40 hours per
week right now.

And | ask for your help, and our industry asks
for your help with an exenption for the |inousine
i ndustry.

COW SSI ONER CENTER: Any questions?

(No response)

COW SSI ONER CENTER: Thank you.

MR. SHANEDLI NG Thank you.

COW SSI ONER CENTER: Anybody el se want to
testify that did not sign a card?

(No response)

COW SSI ONER CENTER: Ckay. This concludes the

GOLDEN STATE REPORTING
P.O. Box 5848
Monterey, CA 93944-0848
(831) 663-8851



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

240

testimony part of the hearing. Now we need to nake sone
action on our proposed interimdraft order.

M. Broad?

COVM SSI ONER BROAD: M. Chairman, 1'd like to
nove to adopt the draft interimwage order, with the
follow ng nodifications:

On Page 2, Section 3(B), in the m ddle of that
par agr aph, where it says, “provided, however, that
pharmaci sts and regi stered nurses shall not be consi dered
exenpt professionals,” | would nove that it be anended to
say, “provided, however, that pharmacists enployed to
engage in the practice of pharmacy and regi stered nurses
enpl oyed to engage in the practice of nursing shall not
be consi dered exenpt professional enployees.”

On Page 3, Paragraph -- well, you guys -- you
want me to --

COWM SSI ONER CENTER:  Yeah, sl ow down.

COW SSI ONER BROAD:  Yeah, okay.

(Pause)

COW SSI ONER BROAD: Right. And let ne make it
clear, I’madding to the anmended -- that includes
amendnents already in it, that was in our packets today.
This is somewhat different fromwhat -- this is somewhat

different fromwhat the public -- the one that says
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“Draft InterimWge Order” that already has sone changes
noted in it.

Yes, that one.

COVM SSI ONER DOVBROWSKI :  All right.

COW SSI ONER BROAD: So, |’ m anendi ng anendnents
that are already suggested by staff.

Ckay.

On Page 3, Paragraph 4(A), where it says, “and
for the first eight (8) hours worked on the seventh (7th)
consecutive day of work,” add “in a workweek.”

VWhere’'s Ms. Broyles? She’'ll be floored.

Anyway -- and Paragraph (B) of that section --

COWM SSI ONER DOVBROWSKI :  The record wil
reflect that.

COWM SSI ONER BROAD: Yeah. The record will
reflect that she can’t be floored because she’'s not here,
at the nonent of victory.

Anyway -- and on 4(B), where, in the last |ine
of that sentence, where it says “the seventh (7th)
consecutive day of work,” “in a workweek.”

And t hen, on Page 5, Paragraph (J), in the
m ddl e of that sentence, it says -- let’s see -- one,
two, three, four, five -- five lines down, where it says,

“enployees in a work unit agreed to this flexible work
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arrangenent, in a secret,” strike “flexible work,” and
add “alternative workweek arrangenent.”

COW SSI ONER DOVBROWSKI @ “Wor kweek. ”

COW SSI ONER BROAD: Yes. It would conformit
to the way we’ ve described these things generally.

That would be the total of ny suggested
amendnents to the amendnents.

COW SSI ONER CENTER: Is there a second to the
noti on?

COW SSI ONER DOVBROWSKI :  Second it.

COW SSI ONER CENTER: All in favor, say “aye.”

(Chorus of “ayes”)

COW SSI ONER CENTER: Any opposed?

(No response)

COWM SSI ONER CENTER: Mbtion carri es.

Any ot her proposed notions?

COW SSI ONER BROAD: M. Chairman, |1'd like to
nove that the Comm ssion, based on the criteria set forth
in Labor Code Section 1178, convene a wage board to
establish a wage order for on-site construction, mning,
drilling, and |l ogging. And then -- | don’t knowif this
is part of the nmotion, but I'd like to at |east direct
the staff that this be done as expeditiously as possible

and that we take applications for nenmbership of the wage
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board as soon as possible and begin i mediately drafting
the charge to the wage board. And there’s two things
that | -- in specific, that | would like to add to this
that should be included in the charge: one, to consider
the issue of alternative workweek el ections as they
relate to peak enpl oynment in seasonal industries; and,
two, that the charge to the wage board make it clear that
the definition of the industries is to be those portions
of the industry that are not already covered by anot her
wage order. In other words, for exanple, oil

manuf acturing or refining is in the manufacturing wage
order, and | don't think it is our intent to start noving
peopl e out, but only to deal with the on-site portion of
t he i ndustry.

MS. STRICKLIN: Wuld you be concerned about
whet her it be one wage order that ultimately results from
this or four?

COW SSI ONER BROAD: MWy assunption is that it
woul d be one wage order that would result, because
woul dn’t we have to have four wage boards if we were to
consi der four separate --

MS. STRI CKLI N:  Yes.

COW SSI ONER CENTER: Then we need to clarify

that motion. It would be four individual wage boards?
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COW SSI ONER CENTER
where it --

COW SSI ONER BROAD: St
Conmmi ssi on concl udes that one of
i ndustries should be in another

COW SSI ONER CENTER

COW SSI ONER BROAD: - -

COW SSI ONER CENTER: |
notion?

COW SSI ONER DOVMBROWSKI

COW SSI ONER CENTER

(Chorus of “ayes”)
COW SSI ONER CENTER
(No response)
COW SSI ONER CENTER
Any further notions? |

COW SSI ONER BOSCO: Co
guestion?

COW SSI ONER CENTER: -
i nteri mwage order

Yes, M. Bosco.
COW SSI ONER BOSCO: |

the draft anmended wage order, but

pl ace,

Al 'l

244

No.

Start with one and see

art with one. If the
t hose occupati ons or

it can --

Okay.

t ake appropriate action.
s there a second to that
: | woul d second.

in favor?

Any opposed?

The notion carri es.

thi nk we need to npve --
uld I just ask a

- on the interim-- draft

know t hat we have passed

did we address the
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guestion of when it would go into effect? | was sonmewhat
synpathetic to sonme of the testinony, and it seens to ne
that -- okay --

COW SSI ONER CENTER: Maybe | can go back. \What
we did was draft an -- we adopted the amendnents to the
order. We have not adopted the order yet.

COW SSI ONER BOSCO.  ©Oh, okay. Then is it
appropriate to ask what, if any, disadvantage would there
be to, say, holding off till the first of March, giving
people a nonth? Wuld that prejudi ce anyone?

COWM SSI ONER CENTER: That's available for a
notion, if you would want to pursue that. And | don't --
woul d that help inmplenentation? It’'s up to the --

COW SSI ONER BOSCO: | npve that we -- that
these interimwage -- that the interimwage order go into
effect on March 1st, 2000.

COW SSI ONER CENTER: Is there any question to
t hat notion, or second?

COW SSI ONER BOSCO: Any comment ?

COWM SSI ONER DOVBROWSKI : 1’1l give you a
second.

COW SSI ONER CENTER:  AlI'l in favor?

(Chorus of “ayes”)

COW SSI ONER CENTER: Any opposed?
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(No response)

COW SSI ONER CENTER: The motion carries.

Now | think we need a notion to draft the
i nteri mwage order

COW SSI ONER BROAD: | would nove to adopt the
wage order, the draft interimwage order as anended.

COW SSI ONER CENTER: |s there a second?

COW SSI ONER COLEMAN:  Second.

COW SSI ONER CENTER: All in favor?

(Chorus of “ayes”)

COW SSI ONER CENTER: Any opposed?

(No response)

COWM SSI ONER CENTER: The notion carries.

| think this concludes our business. Do we have
a motion -- oh -- we have a statement to the basis and
the summary. Do | have a notion to approve the draft
st atenment of basis and summary?

COW SSI ONER BROAD: Can | just have one quick
guestion, M. Chair?

COW SSI ONER CENTER:  Yes.

COWM SSI ONER BROAD: If there are m nor
technical corrections |ike spelling errors or grammtical
errors or sonething of that, is the staff pernmtted,

after we approve it now, to make those changes if they're
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MR. BARON: Yes.

COW SSI ONER BROAD: Okay. Thank you.

COVM SSI ONER CENTER: Is there a notion?

COW SSI ONER COLEMAN:  So noved.
COW SSI ONER BROAD:  Second
COW SSI ONER CENTER: All in favor?
(Chorus of “ayes”)

COW SSI ONER CENTER: Any opposed?
(No response)

COWM SSI ONER CENTER: Mbtion carri es.

Do we have a notion to adjourn?

COW SSI ONER BROAD: | nove to adjourn

COW SSI ONER CENTER:  Second?
COW SSI ONER DOVBROWSKI :  Second.
COW SSI ONER CENTER:  AIl in favor?
(Chorus of “ayes”)

COW SSI ONER CENTER: Motion carries.
Thank you.

(Thereupon, at 3:42 p.m, the public
nmeeti ng was adjourned.)

--00o0- -
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CERTI FI CATE OF REPORTER/ TRANSCRI BER
--00o0- -

|, Cynthia M Judy, a duly designated reporter
and transcri ber, do hereby declare and certify under
penal ty of perjury under the |laws of the State of
California that | transcribed the five tapes recorded at
the Public Meeting of the Industrial Welfare Conm ssion,
held on January 28, 2000, in Sacranento, California, and
that the foregoing pages constitute a true, accurate, and
conplete transcription of the aforenentioned tapes, to

the best of my abilities.

Dat ed: February 13, 2000

CYNTH A M JUDY

Reporter/ Transcri ber
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